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QUESTIONS PRESENTED 


1. Whether the Federal Power Commission may allow 
as costs for rate-making purposes, payments for natural 
gas made by one wholly-owned pipeline affiliate (UGPL) 
to a wholly-owned producing affiliate (Union) solely upon 
evidence that the affiliates have contracted with each other 
to make such payments at the level of the highest unregu- 
lated price paid in a given gas field by UGPL to any 
non-affiliated supplier. 


2. Whether the Commission’s formula for allocating 
UGPL’s gas purchase costs is supported by substantial 
evidence of record. 


3. Whether the Commission may determine the appro- 
priate formula for allocating UGPL’s gas purchase costs 
apart from its actual costs and revenues. 


4. Whether the proceedings under review are sufficiently 
infected by the Commission’s admitted reliance upon extra- 
record data and representations to require that the pro- 
ceedings be remanded to the Commission in the interest of 
justice for the entry of a decision based solely upon the 
record. 
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JURISDICTIONAL STATEMENT 


This is a proceeding to review an order of the Federal 
Power Commission which denied motions to dismiss two 
major rate increase filings of United Gas Pipe Line Com- 
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pany (UGPL) under Section 4(d) of the Natural Gas Act, 
52 Stat. 822 (1938), 15 U.S.C. §717ce(d) (1958), for the 
failure of UGPL to prove the reasonableness of payments 
to an affiliate, Union Producing Company (Union), UGPL’s 
largest supplier of natural gas, and which established 
certain principles governing the determination of UGPL’s 
wholesale rates. 


This Court has jurisdiction to review such order under 
the provisions of Section 19(b) of the Natural Gas Act, 52 
Stat. 831 (1938), as amended, 15 U.S.C. §717r(b) (1958). 
The order under review was issued by the Commission on 
January 4, 1961 (R. 23241-49). The Philadelphia Electric 
Company (Philadelphia) and The United Gas Improvement 
Company (UGI) (referred to collectively as ‘‘Petitioners’’) 
filed a joint application for rehearing on February 3, 1961 
(R. 23299-316). An order denying rehearing was issued 
on March 3, 1961 (R. 23336-40). The joint and several 
petition for review was filed in this Court on May 1, 1961. 


STATEMENT OF THE CASE 
Petitioners’ Interest 


Petitioners are engaged in the distribution of natural gas 
to some 830,000 customers in the Philadelphia, Pennsyl- 
vania, metropolitan area. Petitioners receive the greater 
part of their natural gas requirements from Texas Eastern 
Transmission Corporation (Texas Eastern), which in turn 
purchases from UGPL a substantial part of the natural 
gas which it, Texas Eastern, transports and resells to 
Petitioners and other local distribution companies. Ac- 
cordingly, the rates charged by UGPL directly affect 
Petitioners’ purchased gas costs and the rates which they 
must charge the ultimate consumer. 


UGPL’s Rate Filings 


These proceedings involve the two earliest of UGPL’s 
seven pending major Section 4 rate increase filings. In 
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the subject filings UGPL seeks to increase its rates to 
its jurisdictional customers by some 22 per cent (or approx- 
imately $16 million per year) over the rates prescribed 
by the Commission in UGPL’s immediately preceding 
major rate case.? 


The first of the subject filings, made on September 3, 
1955, increased UGPL’s tariff rates by some $10 million 
annually, based upon a ‘‘test year’’ ending April 30, 1955, 
as adjusted (R. 19604-20006).2, The Commission, acting 
pursuant to both Sections 4(e) and 5(a) of the Act, sus- 
pended the increase and initiated, at Docket No. G-9547, 
an investigation concerning the lawfulness of the proposed 
rates (R. 20110-11). On April 1, 1956 the rates became 
effective subject to refund (R. 20302-03). 


Immediately thereafter, on May 15, 1956, UGPL made the 
second of the subject filings, increasing its tariff rates by 
almost $6 million annually, based upon a test year ending 
December 31, 1955, as adjusted (R. 20848-21265). The 


Commission also suspended this increase and initiated, at 
Docket No. G-10592, a similar investigation concerning the 
lawfulness of the rates proposed by the May 15, 1956 filing 
(R. 21292-94). 15 FPC 1543 (1956). On November 15, 
1956 the rates contained in this latter filing became effective 
subject to refund (R. 21932-34). The rates involved in 
Docket No. G-10592 remained in effect until December 1, 


1 United Gas Pipe Line Co., Docket Nos. G-1142, et al, 13 FPC 398 (1954). 
This Commission order approved a settlement of UGPL’s rates, but left cer- 
tain issues open. The Decision on the remaining issues, 14 FPC 353 (1955), 
was reversed in part by this Court in Mississippi Bwer Fuel Corp. v. FPC, 
102 U.S. App. D.C. 238, 252 F. 2d 619, 623, cert. denied, 355 U.S. 904 
(1957). The docket was finally closed in 1958. 20 FPC 349 (1958). 


2 Under the Commission’s regulations, pipeline rate filings are made on the 
basis of annual data for a test year consisting of 12 consecutive months of 
the most recently available actual experience. Adjustments may be made 
to such data to properly reflect any changes which are known and are 
measurable with reasonable accuracy at the time of the filing and which 
will become effective within eight months of the last month of available 
actual experience. 18 CFR. § 154.63(e). 
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1957, when still another rate increase filing became effective 
subject to refund in Docket No. G-12801 


Administrative Hearings 


Hearings in Docket No. G-9547 began on February 6, 
1956 (R. 1) and concluded on October 31, 1956 (R. 4291). 
Partially contemporaneous but entirely independent hear- 
ings in Docket No. G-10592 began on September 24, 1956 
(R. 1-B) and concluded on April 9, 1957 (R. 1699-B).! 


Two factors, among many others, became immediately 
clear at the hearings: (1) The rate increases were almost 
entirely the product of increased purchased gas costs, 
brought about by sharply increased payments to another 
department in the United Gas Corporation system, Union 
Producing Company,’ and to certain non-affiliated suppliers. 
(2) The method utilized to allocate such of these increased 
gas purchase costs as might be found justified would deter- 


3In addition to Docket No. G-12801, UGPL subsequently made four addi- 
tional rate increase filings, which were suspended in Docket Nos. G-15360, 
G-18406, RP60-2 and RP61-18, respectively. While these latter five increases, 
which total almost $35 million annually, are not technically subject to review 
in this proceeding, this Court’s decision herein regarding Docket Nos. G-9547 
and G-10592 will undoubtedly affect the Commission’s decisions in Docket 
Nos, G-12801, et al. 


4The same individual, the Hon. Samuel Binder, was designated and pre- 
sided as Examiner in each of the hearings. Examiner Binder also presided 
in certain of the proceedings in Docket No. G-1142, et al. 


5 UGPL and Union are each wholly-owned subsidiaries of the system parent, 
United Gas Corporation (United) (R. 22733). Thus the Commission has 
found in other proceedings that ‘‘respondent [Union] and United Gas [UGPL] 
are wholly owned subsidiaries of United Corp. The principal executive officer 
of United Corp. is the principal executive officer of respondent and United 
Gas. The United Corp. system has common offices in Shreveport, La. To 
a large extent respondent and United Gas have common officers and directors. 
United Gas is the major customer of respondent. The facilities of respondent 
connect directly into the facilities of United Gas, The United Corp. system 
is an integrated enterprise engaged in the production and purchase, trans- 
portation, distribution and sale of natural gas, The operations of respondent 
and United Gas are coordinated.’’ Union Producing Co., et al., 15 FPC 1218, 
1219 (1956). See fn. 14, infra, p. 8. 


5 


mine which of the customers of UGPL would ultimately 
pay such costs and hence bear the brunt of the rate in- 
crease filings. 


In presenting its case in Docket No. G-9547, UGPL in- 
cluded in its claimed operating expenses the sum of approx- 
imately $17 million (R. 4086), representing in effect trans- 
fers to Union, the producing department of the United 
system, for gas acquired in the test year. However, UGPL 
offered no evidence whatsoever of the costs or profits of 
Union attributable to such gas. UGPL’s counsel stated 
that in so doing it was relying on the Commission’s already 
vacated Panhandle decision (R. 201),° which had announced 
the principle that pipeline companies analogous to the 
United system could recover a so-called ‘‘fair field price’ 
for the gas which they produced rather than only their 
cost of service for such production.’ 


UGPL placed sole reliance upon the fair field price 
principle despite the fact that this Court had already 


reversed the Panhandle decision and had rejected sole 
reliance on the ‘‘fair field price’’ principle in its City of 
Detroit opinion,’ rendered almost two months before the 
hearings in Docket No. G-9547 first convened on February 
6, 1956. 


On December 7, 1956, after the conclusion of the hearings 
in Docket No. G-9547, Mississippi River Fuel Corporation 
(Mississippi) filed a motion to dismiss the rate filings in 
that docket for failure to support the reasonableness of 
the intra-system transfers (R. 21994-96). However, the 
Commission did not act upon the motion. 


6 Opinion No. 269, Panhandle Eastern Pipe Line Co., et al, 13 FPC 53 
(1954), rev'd, City of Detroit v. FPC, 97 U.S. App. D. C. 260, 230 F. 2d 
810 (1955), cert. denied, 352 U.S, 829 (1956). 


7 United apparently assumed that this principle was directly applicable 
because the United system books gas transfers between its producing and 
transportation departments at market prices (R. 5910-19). 


8 See note 6, supra. 
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UGPL’s position and presentation in Docket No. G-10592 
was entirely parallel to Docket No. G-9547. UGPL again 
claimed some $17 million of intra-system transfers upon 
the sole strength of the discredited ‘‘fair field price’’ 
principle (R. 5915). This position was tenaciously adhered 
to, and no other evidence in support of the transfers was 
adduced despite the fact that the Supreme Court denied 
certiorari in the City of Detroit case on October 8, 1959°— 
fully six months before the hearings in Docket No. G-10592 
closed on April 9, 1957. 


The amounts claimed by UGPL for gas transferred 
from Union during the test periods exceeded the rates 
provided by contract between the affiliates on June 7, 1954. 
For this reason, the Commission Staff proposed an 
adjustment to UGPL’s cost of purchased gas which 
had the effect of reducing the rates at which UGPL 
booked the cost of gas acquired from Union to the rates 
prescribed on June 7, 1954. Other than proposing such 
adjustments, the Staff presented no evidence bearing upon 
the reasonableness of the June 7, 1954 rates set by the 
United system for gas transfers from Union to UGPL. 


At the separate hearings in the two proceedings, the 
manner in which UGPL’s increased gas purchase costs 
should be distributed or allocated among its customers 
was also vigorously contested. In UGPL’s immediately 
preceding rate case, Docket No. G-1142, et al., the UGPL 
system had been divided into four zones, and gas purchase 
costs, among other costs, were segregated by zones. The 
allocation method employed in that case is usually referred 
to as ‘‘Method 8’. However, in the instant proceedings 
UGPL sponsored a radically different method (‘‘UGPL 
Method’’) which would divide the system into seven zones 


9352 U.S. 829 (1956). 


10 For the test period in Docket No. G-9547 the adjustment reduced UGPL’s 
purchased gas costs by $2,032,870; for the period involved in Docket No. 
G-10592, the reduction amounted to $2,835,323 (R. 22739). 
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and which had the effect, as compared with Method 8, of 
shifting to jurisdictional customers ‘‘tremendous’’ por- 
tions of gas purchase costs formerly borne by non-jurisdic- 
tional customers (R. 22803). The Commission Staff, on 
the other hand, sponsored a method (‘‘Method 1’’) which 
treated all of the United system’s gas resources as a com- 
mon pool by averaging the cost of the gas supply on a 
system-wide basis, with the result that increased gas costs 
would be shared proportionately by all customers (R. 
22834).™ 


Since neither UGPL nor the Staff had presented an allo- 
cation hased on the old Method 8, the Presiding Examiner 
directed the Staff to present a study for purposes of com- 
parison (R. 1134B, 1226B). While such a study was pre- 
pared and presented, no party affirmatively advocated its 
adoption or presented as much as a single word of evidence 
showing that it was preferable to the Staff’s Method 1. 


At the conclusion of the second of the two administrative 


hearings on April 9, 1957, the Presiding Examiner fixed 
a schedule for the filing of simultaneous briefs in hoth 
proceedings, with final briefs due August 23, 1957.” 


Post Hearing Developments 


Pursuant to the briefing schedule noted above, UGPL 
filed its initial brief in both cases on June 10, 1957. On 
July 8, 1957 this Court rendered its decision in Mississippi 
River Fuel Corp. v. FPC, 102 U.S. App. D. C. 238, 252 


11 All three methods involve the allocation of costs in addition to gas pur- 
chase costs, e.g., transmission costs, but only the Commission’s allocation of 
gas purchase costs has been brought here for review. 


12 During the hearings several parties moved to dismiss the rate filings as 
contractually unauthorized under United Gas Pipe Line Co. v. Mobile Gas 
Service Corp., 350 U.S. 332 (1956). The Commission’s order denying these 
motions, 16 FPC 19 (1956), was reversed by this Court, Memphis Light, Gas 
and Water Division v. FPC, 102 U.S. App. D. C. 77, 250 F. 2d 402 (1957), 
but the Commission’s order was subsequently affirmed in United Gas Pipe 
Line Co. v. Memphis Light, Gas and Water Division, 358 U.S. 103 (1958). 
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F. 2d 619, holding, inter alia, that in view of its City of 
Detroit decision, ‘‘fair field price’’ alone was legally inade- 
quate to show that transfers from UGPL to Union were 
‘‘not mere bookkeeping or intra-corporate system adjust- 
ments”’, and that ‘‘to include the increased prices in the 
costs of United [UGPL] the Commission must at least 
determine that the increases were justified by reason of 
Union’s costs or by reason of some other stated end of 
the Natural Gas Act.’’ 252 F. 2d at 623. By order of 
August 16, 1957, the Commission, on UGPL’s motion, 
directed that the filing of Staff’s and intervenors’ briefs 
(UGPL’s already having been filed) be postponed until 
30 days after the final disposition of the Mississippi River 
case (R. 22186-88). 18 FPC 177 (1957). 


On December 16, 1957 the Supreme Court entered an 
order denying certiorari in Mississippi River and thus 
terminated the litigation. 355 U.S. 904 (1957). Promptly 
thereafter, on December 24, 1957, Petitioner UGI, assert- 
ing that if Docket Nos. G-9547 and G-10592 were to be de- 


cided upon the record the transfers to Union must neces- 
sarily be disallowed, moved to dismiss the rate increase 
filings on the ground that since the UGPL-Union transfers 
exceeded the total amounts of the claimed rate increases 
in such dockets (a fact expressly recognized by the 
Commission at 18 FPC 178) the disallowance of the 
transfers must result in the dismissal of the respective 
rate increase filings (R. 22189-93).* No action was 
taken upon the motion." 


13The motion, reprinted at Appendix B, infra, pp. 47-50, also relied 
upon Memphis Light, Gas and Water Diwision v. FPC, 102 U.S. App. D.C. 
77, 250 F. 2d 402 (1957), subsequently reversed sub nom. United Gas Pipe 
Line Co. v. Memphis Light, Gas and Water Division, 358 U.S. 103 (1958). 


14In support of such motion UGPL stated that Union had filed rate sched- 
ules with the Commission in compliance with the Commission’s No. 174 series 
orders, 13 FPC 1195, 1255, 1410 (1954). Although these orders had been 
issued in 1954, Union resisted the Commission’s jurisdiction, see Union Pro- 
ducing Co. v. FPC, 127 F. Supp. 88 (D.D.C. 1954), rev’d, 97 U.S. App. D.C. 
260, 230 F. 2d 36, cert. denied, 351 U.S. 927 (1956), requiring the Commis- 
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On January 2, 1958, over two years after this Court’s 
City of Detroit decision, UGPL moved to reopen the record 
in these proceedings, apparently in order to incorporate the 
Union rate schedules (R. 22199-207). 


The Commission issued, throughout the winter and 
spring of 1958, successive extensions of time for the filing 
of briefs, and then on June 20, 1958 in effect granted 
UGPL’s motion to reopen, by incorporating by reference 
almost 200 of Union’s recently-filed rate schedules, and 
set new briefing dates (R. 22313-15). 


Petitioners and others renewed their motions to dismiss 
in their briefs. The Staff, on the other hand, adhered to 
its earlier position (supra, p. 6). 


The Presiding Examiner’s Memorandum 


On January 19, 1959, shortly after the last brief was 
filed (but almost two years after the close of hearings), 
the Commission wrote UGPL requesting that it furnish 


cost data relating to the dockets under consideration, ad- 
vising UGPL that submission of the data ‘‘would have the 
effect of expediting the staff’s examination of your file 
as well as the ultimate decision of the case.’"* UGPL 
supplied the requested data, but the Commission, while it 


sion to institute an investigation concerning Union in Docket No. G-10060, 
15 FPC 1218 (1956). On October 3, 1957 the Commission found Union to 
be a natural gas company and issued a formal order to show cause why civil 
and criminal penalties should not be imposed upon it and its officers and 
directors, 18 FPC 387 (1957), and shortly thereafter Union began applying 
for certificates and filing rate schedules. 


15 The letter has not been certified as part of the record but is quoted in the 
Examiner’s Initial Decision at R. 22721. While the Memphis litigation was 
before the courts, the Commission virtually ceased processing pending pipeline 
rate cases. However, after the Supreme Court’s decision reaffirmed its juris- 
diction, United Gas Pipe Line Co. v. Memphis Light, Gas and Water Division, 
358 U.S. 103 (1958), the Commission announced a program for resolving 
accumulated pipeline rate filings, FPC Release No. 10,204 (Dec. 19, 1958), 
and its letter to UGPL was possibly part of this program. The letter was 
not circulated to the parties. 
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expressly considered the data (R. 22582-3), chose not to 
make it a part of the record, and it has never been avail- 
able to the Examiner and other parties. 


Subsequently, on June 25, 1959, the Presiding Examiner, 
noting UGPL’s subsequent rate increases and its submittal 
of extra-record cost data to the Commission, certified the 
following questions to the Commission (R. 22483-88) : 


‘€(1) Should not Docket Nos. G-9547 and G-10592 be 
reopened for the purpose of obtaining evidence con- 
cerning a test period which would be representative of 
rates for United for the future? (2) Should not the 
record be reopened to take evidence of actual costs for 
‘locked-in’ periods covered by Dockets Nos. G-9547 and 
G-10592? (3) Should not some other and additional 
action be talen by the Commission in order to afford 
all narties to these proceedings full protection of their 
rights under the Natural Gas Act and Administrative 
Procedure Act?’’ (Emphasis added.) 


After circulating the Examiner’s memorandum to all 
parties for comment (R. 22489), the Commission, expressly 
motivated by the extra-record information received in 
response to its January 9, 1959 request, on August 6, 
1959 took the absolutely unprecedented step of directing 
the Presiding Examiner to determine ‘‘apart from the 
figures’? employed in Docket Nos. G-9547 and G-10592: 


‘¢. . . the governing principles to be applied in the 
disposition of the issues presented on the records 
in these proceedings . . . including (1) prones disposi- 
tion of charges to Account 100.5, (2) appropriate 
method for allocating cost of service, and (3) proper 
rate of return to be allowed United. 

e ° . 


‘In reaching these conclusions, we are mindful of the 
fact that United, pursuant to a letter request of the 
Secretary of the Commission dated January 19, 1959, 
has prepared and submitted cost of service studies 
reflecting the results of United’s apesseons during 
the periods covered by the rate findings involved 
in Docket Nos. G-9547 and G-10592. We are also aware 
that the Staff has been and is engaged in study and 
analysis of such data.’’ (R. 22582-3). 
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The Examiner’s Decision 


On April 5, 1960, the Presiding Examiner issued an 
extensive decision which dealt primarily with the three 
principal issues expressly mentioned in the above-quoted 
portions of the Commission’s order of August 6, 1959 (R. 
22718-S860).7° The Examiner did not decide the lawfulness 
of including the UGPL-Union intra-corporate system pay- 
ments in UGPL’s cost of service, since he construed the 
Commission’s order (supra, p. 10) reopening the record 
to incorporate Union’s rate schedules as a binding holding 
that UGPL was entitled to include, as part of its gas pur- 
chase costs, payments made to Union computed at June 
7, 1954 rate levels (R. 22736). 


The Examiner, in determining the method of cost allo- 
cation to be applied to UGPL, reviewed at length the 
history of zoning and cost allocation on UGPL’s system, 
as well as the evidence in the record relating to the opera- 
tion and flow of gas throughout the pipeline system (R. 


22795-807). After analyzing in detail the evidence in both 
dockets, the Examiner found with respect to the alloca- 
tion of UGPL’s gas purchase costs: 


‘It is clear that United’s entire gas resources form 
a common pool for all of United’s customers. Gas 
prices for United have risen in all zones but the rate 
of increase in the cost of gas coming from the Louisi- 
ana-Gulf Coast has been at a faster pace than else- 
where, and if this relatively sharp rise in price is 
placed almost entirely on Jackson Zone customers, 
their rates will be disproportionately and unfairly 
higher than are the rates of the other jurisdictional 
customers on United’s system. In view of these cir- 
cumstances, and particularly in view of the fact that it 
will be inequitable to place on the shoulders of the 
Jackson Zone customers alone on a system possessing 
the operating characteristics of United the rapid rise 
in gas purchased costs in Southern Louisiana, the 
only just and reasonable resolution of the problem 


16 Two of these issues, ie., proper disposition of charges for Account 100.5 
and rate of return, are not here on this appeal. 
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is the assignment of average system-wide gas costs 
to all customers.’’ (R. 22807) 

Accordingly, in his Initial Decision, the Examiner 
adopted the Staff allocation of UGPL’s costs, i.e., Method 
1, which ‘‘rolled-in’’ or averaged UGPL’s gas purchase 
costs over the entire system. In doing so, the Examiner 
stated that, apart from the necessity of rolling-in UGPL’s 
gas purchase costs (R. 22733), he would have preferred 
to follow the Method 8 procedures adopted by the Com- 
mission in UGPL’s last prior rate case, which allocated 
all costs on a zone basis.’7 However, since the Staff’s 
Method 1 (apart from purchased gas costs) yielded approx- 
imately the same result as Method 8, and since he found 
that no party had presented evidence affirmatively sup- 
porting Method 8, the Examiner adopted the Staff’s pro- 
posal with respect to all cost allocations. 


Numerous parties, including Petitioner UGI (R. 22980- 
82), filed exceptions to the Examiner’s Decision. Simul- 


taneously, on May 27, 1960, Petitioner UGI once again 
renewed its motion to dismiss the rate filings as unsup- 
ported (R. 22968-71). 


Oral argument on the exceptions and motion was held 
before the Commission on July 12, 1960 (R. 4311-435). 


17In rejecting Method 8 as a means of allocating gas purchase costs, the 
Examiner further stated (R. 22730-1): 


‘*The situation which would arise, therefore, if Method No. 8 were 
employed here without modification would be that only the customers in 
the Jackson Zone would bear practically the full brunt of the higher cost 
of gas purchases made by United in the area of the Louisiana gulf, and the 
burden of these higher costs as compared to the gas costs in other areas 
would not be shared by the other jurisdictional customers. In a system such 
as United’s, which is wholly integrated, highly efficient and extremely 
flexible, and where the management has the power to place an Mecf of 
gas any place it chooses to place it on the system, it hardly seems rea- 
sonable to conclude that customers in the Jackson Zone should pay dis- 
proportionately higher rates for gas which they must buy as compared 
to consumers in Central Zone and elsewhere on this system... .’’ 
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The Commission’s Order 

The order under review was issued on January 4, 1961, 
approximately six months after argument (R. 23241-49). 
In it the Commission modified the Examiner’s Decision, 
and denied in their entirety the several motions to dis- 
miss UGPL’s rate increases for UGPL’s failure to show 
economic justification for its intra-system payments to 
Union. In denying the motions, the Commission distin- 
guished this Court’s decision in the Mississippi River Fuel 
case solely on the following grounds: 


“In Mississippi River Fuel Corporation v. F.P.C., 
supra, upon which the movants now rely, the court 
stated that the fairness of Union’s contract prices to 
United should not be determined by the use of fair 
field prices. Since that decision Union has complied 
with the terms of the Act and our Regulations and 
filed its rates with us as required. We have treated 
Union’s filings as we have treated all producer filings. 
The contract prices as of June 7, 1954, were accepted 
and all later price changes have been made subject 
to all of the provisions of the Act and our Regulations. 
Proper rates for Union have been the subject of full 
hearings and proceedings. It has not been our practice 
to consider all of the rates of all affiliated companies 
each time one of the affiliates makes a rate filing. Each 
company has been given separate consideration and 
the rates between affiliates have been held to the same 
standards as for rates charged to non-affiliates.’”® 


On the issue of the proper allocation of costs, the Com- 
mission noted that the Examiner favored the application 
of Method 8 to transmission costs (using zones) and the 
‘‘rolling-in’’, or system-wide averaging, of gas purchase 
costs (R. 23243), but that he had felt compelled to reject 
Method 8 because it was not supported by any evidence, 


18 The Commission also noted what it termed a ‘‘holding’’ by the Examiner 
that the transfers by UGPL to Union based on June 7, 1954 contract prices 
were properly included in UGPL’s cost of service (R. 23246). However, the 
Examiner stated that he did not consider the merits of the motions to dismiss 
UGPL’s increases, but concluded that he was bound by the prior Commission 
action of incorporating the Union rate schedules into the records (R. 22739). 
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and had adopted Method 1 (R. 23244). While not over- 
ruling the Examiner’s finding to the effect that UGPL’s 
‘‘entire gas resources form a common pool for all of 
[UGPL’s] . . . eustomers,’’ the Commission held that the 
interconnected nature of UGPL’s system should not be 
controlling, and concluded that ‘‘rolling in’? United’s pur- 
chased gas costs would ‘‘place an undue burden on United’s 
non-jurisdictional customers’’, and that a contrary method 
would be unreasonable (R. 23245). 

Accordingly, expressly relying only upon its own prior 
judgment, the Examiner’s prior decision in G-1142 (which 
he had already repudiated as to allocation of gas pur- 
chase costs in his decision in the instant dockets) and this 
Court’s opinion in the Mississippi River Fuel case, but 
not upon any evidence in this record, the Commission 
modified the Examiner’s decision by substituting Method 
8 for the Staff’s Method 1 (R. 23243-45). 


Applications for Rehearing and Initiation of Review 


Petitioners and others sought rehearing of the Com- 
mission’s order, contending that the Commission’s Method 
8 allocation was unsupported by substantial, or indeed, any 
evidence, misinterpreted prior Commission and Court de- 
cisions, and misapprehended the Commission’s respon- 
sibilities under the Act; and that the Commission’s attempt 
to determine UGPL’s rates without requiring economic 
justification for UGPL’s intra-system transfers to Union 
constituted an abuse of discretion and error of law 
(R. 23299-315). 


By order of March 3, 1961, the Commission denied all 
petitions for rehearing (R. 23336-37). 

On June 26, 1961, Petitioners filed in this Court their 
Joint and Several Petition for Review.” 


19 Willmut Gas and Oil Co. and Mississippi Valley Gas Co. filed in this 
Court similar petitions (Nos. 16245 and 16289, respectively) for review of the 
Commission’s January 4, 1961 order in Docket Nos. G-9547 and G-10592. All 
three petitions were consolidated for hearing by this Court’s order of May 25, 
1961. a> 
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STATUTES INVOLVED 


The relevant portions of the Natural Gas Act are set 
forth in Appendix A, infra, pp. 43-46. 


STATEMENT OF POINTS 


1. The Commission committed an error of law in allow- 
ing, as a cost of purchased gas, and without requiring 
economic justification, payments made by United to an 
affiliate (Union). 


2. To the extent its discretion is here involved, the 
Commission abused its discretion by allowing, as a cost of 
purchased gas, and without requiring economic justification, 
payments made by United to an affiliate (Union). 


3. The Commission committed an error of law and abused 
its discretion by refusing to grant the motions to dismiss 
UGPL’s rate increases filed by Petitioner UGI and others. 


4. The Commission committed an error of law in adopt- 


ing an allocation of purchased gas costs which was not 
based on the record before the Commission, which relied 
on findings contradicting, without record support, findings 
of the Examiner and prior findings of the Commission as 
to UGPL’s facilities and gas acquisition practices, and 
which arbitrarily departed from established Commission 
practice. 


5. The Commission committed an error of law in ad- 
mittedly relying on extra-record factual data and experi- 
ence in formulating its order in this proceeding. 


6. The Commission erroneously construed this Court’s 
Mississippi River Fuel decision as requiring it to follow 
the exact method of allocation used by the Commission 
in that case rather than to determine on the record before 
it the proper allocation method in these proceedings. 
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SUMMARY OF ARGUMENT 
I 


The Commission’s denial of motions to dismiss UGPL’s 
filings because of its failure to offer economic justification 
for payments to its affiliate, constituted an abuse of discre- 
tion and an error of law. 


A. The Commission’s decision amounts to a refusal to 
follow this Court’s City of Detroit and Mississippi River 
Fuel decisions even though certiorari was denied in both 
cases several years ago. Thus, the Commission has con- 
cluded once more that a major pipeline’s rates can he fired 
without any evidence whatsoever of the costs or profits 
derived from captive gas production and even though such 
captive production is the largest single source of gas to the 
pipeline. 


The Commission’s theory that the requirements of 
Mississippi Fuel can be satisfied by accepting as just and 
reasonable charges the contract prices which existed be- 


tween UGPL and its affiliate as of June 7, 1954, without any 
proof whatsoever of the reasonableness of such rates, is a 
sham. The Commission’s action ignores the fact that the 
Union contracts were not actually filed with the Commis- 
sion as ‘‘rate schedules’? until after the locked-in period 
involved in these proceedings so that there was no Union- 
UGPL rates on file which had been tested under any 
standard at the time hearings in these proceedings were 
concluded. Furthermore, the prices charged by Union 
under the ‘‘contract’’ rate schedules, even if embodied 
in filed rates, would not control the amounts which UGPL 
could claim as a lawful rate paid its affiliate. Under well 
established regulatory concepts, legal ‘‘rights’? between 
affiliates do not control the ultimate rate payer’s right to 
demand that only a just and reasonable charge by an 
affiliate be included in the regulated companies’ operating 
expenses for rate purposes. 
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B. Since UGPL tried both dockets on the ‘‘fair-field’’ 
price approach in the teeth of this Court’s decision in City 
of Detroit and the denial of certiorari in that case, and since 
UGPL made no real effort to support such payments by 
adequate proof even after this Court’s Mississippi River 
Fuel decision, it is estopped now from requesting a further 
opportunity to support its affiliate’s gas cost. Accordingly, 
in the present circumstances the Commission’s order 
should be vacated and the case remanded with directions 
to dismiss UGPL’s rate filings and to terminate the pro- 
ceedings. Section 4(e) of the Natural Gas Act requires 
the Commission to give hearings on rate increases ‘‘pref- 
erence over other questions pending before it and decide 
the same as speedily as possible.”? This provision is 
based on the publie interest, including the consumer’s 
interest, in holding to a minimum the intervals during 
which gas prices are uncertain so that purchasers are not 
faced with prolonged doubt as to the level of their gas costs. 
UGPL’s refusal to support its affiliate’s rates has been the 


main reason for the delay in disposition of this case. A 
natural gas pipeline company which refuses to comply with 
well established legal requirements is not entitled to in- 
definite hearings in the same proceeding to support its 
case. 


It follows, therefore, that Petitioner UGI’s motion, made 
over three years ago in these proceedings, should have 
been granted by the Commission and its failure to do so 
was erroneous in law and an abuse of discretion. 


II 


Should this Court for any reason not remand for dis- 
missal of UGPL’s rate filings, it should hold that the 
Commission’s method of allocating UGPL’s purchased gas 
costs is not supported by evidence and adequate findings on 
this record. 
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A. In selecting a method of allocating UGPL’s increased 
gas supply costs, the Commission mistakenly concluded 
that this Court’s decision in Mississippi River Fuel 
compelled it to follow the method of allocation which the 
Commission had applied there, and which it therefore 
assumed must have been ‘‘judicially approved’’ in this 
Court’s review of that case. 


The Commission adopted this method of allocation, even 
though it expressly recognized that it had not been af- 
firmatively advocated on the record by any party. Since 
no party supported this earlier method of allocation on the 
record, the conclusions of fact necessary to support its 
use in these proceedings were never presented in evidence, 
and could not be tested upon cross-examination or 
rebuttal. Hence, the reasons advanced by the Commission 
for adopting it are completely unsupported by evidence, 
and squarely contradicted by the detailed findings made 
by the Examiner. In fact, the order under review shows on 
its face that the Commission set out to determine ‘‘govern- 
ing principles’’ in this case ‘‘apart from the figures;’’ that 
it solicited and apparently relied upon ‘‘extra-record’’ data 
from UGPL; and that it relied on statements in briefs and 
arguments of counsel in making its findings, rather than 
the evidentiary record. 


B. Not only were the Commission’s findings unsupported 
on this record, they also arbitrarily contradicted prior 
findings of the Commission involving UGPL’s facilities 
and gas acquisition practices, as well as the almost uni- 
versal practice of the Commission in allocating gas supply 
costs on other pipelines, without any evidentiary basis in 
the record or any reasoned findings in the order under re- 
view explaining such departures. Thus, although the Ex- 
aminer pointed out that because of a sharp increase in the 
cost of gas in one part of the UGPL system, the method of 
allocation applied in its prior rate case was no longer 
equitable, the Commission nonetheless adopted this prior 


method by finding that the UGPL pipeline system was 
in fact ‘‘two systems,’’ although there was absolutely no 
evidence in the record of changes in UGPL’s system just- 
ifying the finding. In previous cases, the Commission had 
held that the system was completely integrated. 


Similarly the Commission held in this case that UGPL’s 
gas resources and costs should be segregated by zones, 
whereas in prior cases the Commission found that UGPL’s 
gas resources formed a common pool for the benefit of all 
its customers, and that UGPL’s cost of acquiring new 
high-cost South Louisiana gas should be spread over all 
of its sales, 


Finally, the Commission departed in this case from its 
almost universal practice in allocating pipeline costs, with- 
out any reasoned explanation of why such departure was 
necessary. 


Since the method of allocation followed by the Commis- 
sion in this proceeding was apparently selected under a 


misconstruction of this Court’s Mississippi River Fuel 
decision, is not supported by the record, and arbitrarily 
contradicts the Examiner’s findings, prior Commission 
findings, as well as customary Commission practice, Peti- 
tioners urge that the proceedings be remanded for a proper 
decision based upon reasoned findings supported by sub- 
stantial evidence. 
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ARGUMENT 
I 


THE COMMISSION’S DENIAL OF MOTIONS TO DISMISS UGPL’S 
FILINGS FOR FAILURE TO ESTABLISH THE ECONOMIC 
JUSTIFICATION FOR THE PAYMENTS TO UNION CON- 
STITUTED AN ABUSE OF DISCRETION AND AN ERROR OF 
LAW. UGPL’S RATE FILINGS MUST BE DISMISSED 

A. The Commission Abused Its Discretion and Violated Es- 
tablished Principles in Refusing to Test the Union-UGPL 
“Contract” Prices 


The basic regulatory problem in these proceedings 
springs from the Commission’s refusal over the past 
several years to follow decisions of this Court requir- 
ing it to regulate and control the field price of natural 
gas. Thus, in the face of this Court’s City of Detroit® and 
Mississippi River Fuel decisions, and denial of certiorari 
in both cases several years ago, the Commission has none- 
the less concluded once more that a major pipeline’s rate 
can be fixed without any evidence whatsoever of the costs 


or profits derived from its captive gas production. 


Hearings in these proceedings were concluded early in 
1957. Although UGPL had elected to try its case in both 
dockets on the ‘‘fair field price’? approach, in the teeth 
of this Court’s decision in City of Detroit and the denial 
of certiorari in that case, and although this Court’s Missis- 
sipyt River Fuel decision removing all doubt as to the 
applicability of City of Detroit to UGPL was issued in 
1957, with certiorari being denied at the end of 1957, the 
Commission refused to rule upon motions to dismiss 
UGPL’s filings then pending before it. Instead, for 
unexplained reasons, the Commission has chosen to 
avoid decision on the motion and this important case for 
three years. 


2097 U.S. App. D.C. 260, 230 F. 24 810 (1955), cert. denied, 352 U.S. 829. 
21102 U.S. App. D.C. 238, 252 F. 24 619 (1957); cert. denied, 355 U.S. 904. 
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When the Commission finally issued the order here it 
concluded that UGPL’s rates from April 1, 1956, to Novem- 
ber 30, 1957, can be fixed by including as a cost item 
its payments to Union at June 7, 1954, rates, without any 
proof whatsoever of the reasonableness or economic justifi- 
cation of these June 7 field price rates. 


It is not disputed that there is no support in the record 
for UGPL’s payments to Union, except for proof of the 
intra-corporate contract prices being charged UGPL by 
Union as of June 7, 1954.7. Notwithstanding the absence 
of evidence justifying these intra-corporate payments, the 
Commission has held that they should be included in the 
cost of service for UGPL. 


In reversing a prior Commission order which fixed rates 
for UGPL, this Court held that the Commission must re- 
quire ‘‘factual justification’’ for the prices paid by UGPL 
to Union, including considerations of ‘‘cost.’’ Mississippi 
Rwer Fuel Corp. v. FPC, 102 U.S. App. D.C. 238, 252 


F. 2d 619, 923 (1957) cert. denied, 355 U.S. 904. 


While this decision would seem to interdict the Commis- 
sion’s action here, the Commission has attempted to dis- 
tinguish Mississippi River Fuel on the theory that Union’s 
subsequent filing of its ‘‘contracts’’ with UGPL as rate 
schedules makes it possible for the Commission to ‘‘aecept’’ 
the contract prices in effect as of June 7, 1954 as a proper 
cost item in UGPL’s cost-of-service for the period April 1, 
1956, to November 30, 1957. 


The attempted distinction is patently untenable. The 
only factual difference between the records in the Missis- 
sippi River Fuel and this record is that Union’s contracts 
with UGPL have now been filed with the Commission as 


22 Union’s rate schedules, including those covering its sale to UGPL, were 
not filed with the Commission until 22 months after the test period in Docket 
No. G-10,592, and about six months after the hearings concluded. See 
R. 22735. 
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rate schedules, although they were not on file during the 
period here in question. 


It is true that in the earlier case UGPL sought to justify 
paying its affiliate on the basis of ‘‘fair field price,’’™ 
whereas here UGPL relies on its affiliate ‘‘contract’’ prices. 
However, the Union-UGPL ‘‘contract ’’ prices actually 
are tantamount to ‘‘fair field price,’’ since Union charges 
UGPL the latter’s highest previously negotiated price in 
its various producing areas, and modifies the ‘‘contracts”’ 
from time to time as necessary to reflect such prices. 
(R.1160-61, 1165-68, 1171-73). 

In effect, therefore, UGPL has been permitted to claim 
in its cost of service a commodity value or field price for 
gas supplied by the producing arm of its pipeline rather 
than being limited to the cost of such gas, as are all other 
pipeline systems.” 

Hence, even disregarding the fact that the Union con- 
tracts were not actually filed with the Commission as rate 
schedules until after the locked-in period in question, the 
prices charged by Union under the ‘‘contract’’ rate sched- 
ules would not control the amounts which UGPL 
could claim as a lawful rate paid its affiliate. Under well- 
established regulatory concepts, legal ‘‘rights’’ between 
affiliates do not control the ultimate rate-payer’s right 
to demand that only a just and reasonable charge by 
an affiliate be included in operating expenses for rate pur- 
poses. Contrary to the Commission’s footnote 2, (R. 23241), 
citing situations where affiliated companies maintain sep- 
arate tariffs and rate schedules, this rule of no profits be- 
tween affiliates has long been recognized in Commission 
decisions. See Home Gas Co., 2 FPC 402, 407; New York 
State Natural Gas Co., 3 FPC 734. 


23 L.e., the highest price charged by any producer in the area in question. 


24 Following this Court’s City of Detrott decision the Commission, after hear- 
ings which afforded the pipeline there involved an opportunity to justify the 
‘‘fair field’’ prices it sought for pipeline produced gas, finally disallowed any 
amount in excess of the 4 cent per Mcf cost of the gas. Panhandle Eastern 
Pipeline Company (FPC Opinion No. 344, issued April 27, 1961). 
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As Mississippi holds, UGPL and Union, as affiliates, 
must be regarded virtually as if they were a single entity 
in evaluating intra-company transactions for rate regula- 
tion purposes, and the amouni this ‘‘entity’’ decides to 
charge itself for gas is not necessarily a bona fide cost of 
service to be borne by gas consumers simply because it has 
been charged and paid during the period in question. Cities 
Service Gas Co. v. FPC, 155 F. 2d 694, 703 (CA 10), cert. 
denied, 329 U.S. 773. 


The Commission suggests that the public will be pro- 
tected because of its pending investigation of the Union- 
UGPL rates in the Union rate investigation in Docket Nos. 
G-13811, et al., pursuant to Section 5(a) of the Gas Act. 
However, the Commission’s order initiating the rate pro- 
ceedings involving Union could not protect the consumer in 
the event that UGPL’s payments to Union as of June 7, 
1954, and thereafter were excessive. The Commission has 
only prospective powers over rates under Section 5(a) of 
the Gas Act. Atlantic Refining Co. v. Public Service 
Comm’n of New York, 360 U.S. 378. Hence there could be 
no provision in the Section 5(a) proceeding requiring re- 
funds to be made to UGPL’s customers and the consumers 
they serve, in the event the June 7, 1954, payments by 
UGPL to Union which are ineluded as a ‘“‘cost’’ to UGPL in 
this case were finally determined to be excessive in the 
Union rate case. 


Farther, almost all of Union’s rate schedules covering 
sales to UGPL are not subject to the Section 4(e) provi- 
sions of the Act, and the few that are subject to Section 
4(e) proceedings were suspended under Section 4(e) for 
only a few days of the test periods here involved. Accord- 
ingly, since the Union 5(a) proceeding can operate pro- 
spectively only, and since the Section 4(e) proceedings con- 

25 By order dated April 29, 1959,“the Commission initiated a Section 5(a) 


investigation of Union’s rates which it consolidated with Docket No. G-13811, 
et al., involving several Section 4(e) increases filed by Union. 
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solidated with it provide no consumer protection, at least 
so far as the locked-in period here involved is concerned, 
it is clear that adequate protection to consumers cannot be 
provided unless UGPL is required to support the validity 
of its payments to Union in this proceeding.* 


B. United’s Rate Filings Must Be Rejected and the 
Proceedings Dismissed 


The hearings in these proceedings concluded April 9, 
1957 (R. 1699-B). In July 1957, this Court in Mississippi 
River Fuel Corp., supra, held that Union’s rates to UGPL 
must be factually supported, and certiorari to review this 
decision was denied on December 16, 1957. On December 
24, 1957, petitioner UGI filed a motion (R. 22189) to dis- 
miss UGPL’s two rate filings on the principal ground that 
it had failed to support the level of the UGPL-Union pay- 
ments by any evidence.” The Commission, without ex- 
planation, took no action on this motion for over three 
years until the order here cha!lenged.* 


26 The order denying rehearing (R. 23336) relics on unstated Commission 
‘*knowledge and experience gained in reviewing producer prices’’ in unidenti- 
fied proceedings, as well as the ‘‘ going prices for other producers’’ in 1954. This 
type of ‘‘evidence’’ hardly deserves refutation. See Public Service Comm’n 
of New York v.F.P.C. U.S. App. D.C. _, 287 F. 2d 146; cert. denied, 
365 U.S. 880; United Gas Improvement Co. v. F.P.C., 283 F. 2d 817 (9 Cir.), 
cert, denied, 365 U.S. 879; United Gas Improvement Co. v. F.P.C., 287 F. 2d 
159 (10 Cir. 1961); United Gas Improvement Co. v. F-P.C., CA5, Nos. 18112 
and 18113, February 22, 1961. 

Commissioner Kline, concurring separately in the denial of rehearing (R. 
23338), contends that petitioners should have objected to the filing of Union’s 
rate schedules, and not having done so, waived their rights in this proceeding. 
However, since the filing of the Union-UGPL contracts appears to have been 
proper, and even required under Section 4(c) of the Act, petitioners are at 
a loss to understand what objection they should have made. Certainly the 
mere filing of the contracts did not establish the lawfulness of the contract 
rates. 


27 Because of its significance to this issue, this motion is set forth in toto 
for the Court’s convenience in Appendix B hereto. 

28 The Commission’s inaction can perhaps be explained by the fact that 
denial of the motion would have paved the way for immediate review of the 
Commission’s present interpretation of Mississippi River Fuel, supra. 
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The contention that UGPL’s filings should be dismissed 
was thereafter repeatedly urged on the Commission in 
petitioner UGI’s ‘‘ Answer Opposing Motion of United Gas 
Pipe Line Company to Reopen’’, filed January 10, 1958, 
(R. 22230-36) in its ‘‘Response to Presiding Examiner’s 
Memorandum,”’ filed July 20, 1959, (R. 22530-34), in its 
‘‘Motion for Clarification of Order Issued August 6, 1959,’? 
filed August 25, 1959 (R. 22584-87), as well as in a renewal 
of its motion to dismiss filed following the Examiner’s deci- 
sion herein (R. 22968-72). Despite this, the Commission 
neither dismissed the proceedings nor reopened them to 
offer UGPL an opportunity to justify the Union rates, 
although such action would appear required by the holding 
in Mississippi River Fuel, as well as City of Detroit, supra. 


Equally important, UGPL also was apparently content 
to stand on the record as made before the Commission,” 
although the foregoing decisions of this Court, UGI’s 
motions, as well as numerous other motion papers filed 
with the Commission (see, eg. R. 22253, 22265, 22276, 
22934, 23183) placed it on notice that the Commission 
must obtain, and UGPL was required to furnish, some form 
of factual cost justification for the UGPL-Union payments. 


UGPL’s failure to request unequivocally an opportunity, 
following the decision in Mississippi River Fuel, to intro- 
duce factual cost evidence in support of the UGPL-Union 
contract prices set by the United system, estops UGPL 
now from requesting a further opportunity to support its 
affiliate’s gas costs. 


29UGPL in January, 1958 (R. 22199-207) requested that the record be 

, reopened for the purpose of permitting its contracts with Union to be in- 

corporated, and possibly (the motion is ambiguous) to present other evidence, 

but, significantly, did not request an opportunity to submit factual or cost 

evidence supporting the contract prices, apart from the contracts themselves, 

Responses to UGPL’s motion pointedly noted this omission, (R. 22230-36, 
22265-73, 22276-79.) 
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We submit that in the present circumstances the Com- 
mission’s order should be vacated, and the case remanded 
with directions to reject UGPL’s rate filings and to termi- 
nate the proceedings. Since UGPL has known for almost 
four years that it was required to provide ‘‘factual justi- 
fication’? for its affiliate’s rates and deliberately refused 
to meet this requirement, the Commission was compelled to 
dismiss its rate increases under the Natural Gas Act and 
abused its discretion in failing to do so. UGPL was, of 
course, entitled to adequate opportunity to prove its rates. 
It was not entitled, however, to prolong the rate proceed- 
ings indefinitely by refusing to comply with what it knew 
to be the requirements of law. 


Section 4(e) of the Natural Gas Act requires the Com- 
mission to give hearings on rate increases ‘preference 
over other questions pending before it and decide the same 
as speedily as possible.’’ This provision is not intended 
exclusively for the assistance of rate increase proponents, 
who in any case are protected by the other provisions of 
Section 4(e) allowing increases to go into effect subject to 
refund. It is based on the public interest, including the con- 
sumer interest, in holding to a minimum intervals during 
which gas prices are uncertain, so that purchasers are not 
faced with prolonged doubt as to the level of their gas costs. 
UGPL’s first rate filing in these proceedings was made over 
five years ago. While there have been other delaying 
factors, UGPL’s refusal to support its affiliate’s rates 
(which make up a substantial part of these rate filings) has 
been the main reason for the delay in disposition of this 
case. A natural gas pipeline company which, riding its 
own novel theory of rate making, refuses to comply with 
established legal requirements, is not entitled to additional 
hearings in the same proceeding, long after the require- 
ments of law are upheld in the courts. Thus, the Supreme 
Court in United States v. Northern Pacific Railway Com- 
pany, 288 U.S. 490, 494, held that a carrier rate applicant 
which had failed to present economic justification for its 


increased rates, was estopped to complain of a denial of 
a further opportunity to submit such justification, after its 
rate increases had been dismissed. 


It follows that petitioner UGI’s motions, made over three 
years ago in these proceedings, and expressly renewed fol- 
lowing the Examiner’s decision herein, should have been 
granted by the Commission, and its failure to do so was 
erroneous in law and an abuse of discretion. See Inter- 
national Union v. Eagle-Picher & Smelting Co., 325 U.S. 
335, 340-341; I.C.C. v. Jersey City, 322 U.S. 503, 514-518; 
Northwestern Bell Tel. Co. v. Nebraska Railway Commis- 
sion, 297 U.S. 471, 476. 


II 


THE COMMISSION'S CONCLUSION THAT UGPL’S GAS COSTS 
SHOULD BE SEGREGATED BY ZONES RATHER THAN 
AVERAGED OVER THE ENTIRE COMPANY IS UNSUP- 
PORTED BY THE EVIDENCE, ARBITRARILY CONTRADICTS 
PRIOR COMMISSION DECISIONS AS WELL AS CUSTOMARY 
COMMISSION PRACTICE, AND UNLAWFULLY DISCRIMI- 
NATES AGAINST EAST COAST CONSUMERS AND OTHER 
PURCHASERS OF GAS FROM UGPL’S JACKSON ZONE 


The Nature of the Allocation Problem 


The second basic issue presented by this proceeding is 
whether the Commission’s determination of the proper 
method of allocating UGPL’s gas supply costs, and, in 
particular, distributing the high price of South Louisiana 
produced gas among the various customers of UGPL’s 
pipeline system is supported by evidence, and is otherwise 
lawful. Since we contend that the Commission order under 
review should be modified and UGPL’s rate filings here 
under review dismissed, we realize that the second issue 
here presented may not be reached in this case. However, 
since the Commission apparently construes this Court’s 
decision in Mississippi River Fuel, supra, as compelling 
it to follow the method of allocation there agreed upon, and 
has indicated that this ‘‘principle’’ will guide it in deciding 
UGPL’s five other pending rate cases, the Court is most 
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strongly urged to disabuse the Commission of such a view, 
and to reaffirm the principle that the Commission may 
utilize any reasonable allocation method, but that its deci- 
sion must be based upon reasoned findings supported by 
substantial evidence. 


UGPL, faced in recent years with demands for increased 
deliveries of gas to both its utility and industrial customers, 
has not only obtained increased supplies from its produc- 
ing arm, Union (which have been priced at the current 
‘“‘market price’’ or the highest price being charged in the 
particular production areas) but has also purchased large 
volumes of gas from non-affiliated producers in the South 
Louisiana area at prices representing sharp increases over 
prior price levels in that area. As this Court is well 
aware, the Commission for a number of years sanctioned 
such purchases on the mistaken assumption that the Nat- 
ural Gas Act does not provide any protection against ex- 
cessive initial prices.*° The Commission is now making a 
belated effort under judicial mandate to remedy this situa- 
tion and to provide after-the-fact protection to consumer 
interests. UGPL, however, in an understandable although 
indefensible desire to shield its own industrial and other 
non-jurisdictional sales*' from higher costs of purchased 
gas, has in its rate filings since 1956, proposed a method 
of segregating costs and fixing rates on its system, which 
loads practically all of the increased costs of its high 
priced South Louisiana gas on to its East Coast utility 


80 Pipeline industrial customers, unlike captive utilities, are for the most 
part free to switch to other fuels if gas prices become non-competitive. 
Hence, UGPL contends that it must load its increased gas costs on to its utility 
customers or face the loss of its unregulated—and presumptively profitable— 
industrial business, 


31 UGPL makes no bones about its motive of protecting its non-jurisdic- 
tional sales and, in its exceptions to the Examiner’s decision, requested the 
Commission to take official notice of a trade journal article relating to in- 
creased competitive pressures on its non-jurisdictional sales by producers. 
See infra, p. 34. 
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customers and other purchasers in the Jackson Zone, who 
have no choice but to continue purchasing UGPL’s gas, 
either directly or through intermediaries. 


The Examiner recognized the inevitable regulatory con- 
sequences of this procedure, and required UGPL to “‘roll- 
in” its increased gas purchase costs, i.e., to spread them 
evenly over its system. The Commission reversed him, 
and adopted the method of allocation which had been 
arrived at in UGPL’s prior rate case (ie., the so-called 
“‘Method 8’’), which method segregated costs by zones. As 
we will show, infra, the reasons advanced by the Commis- 
sion for adopting this method cannot withstand even the 
most cursory analysis. 


A. The Commission’s Conclusion That UGPL’s Gas Acquisition 
Costs Should Be Segregated By Zones Rather Than Rolled 
in on a Company-Wide Basis, Is Supported by No Evidence 
and Directly Contradicts the Examiner's Findings 
Because of the extraordinary procedure followed by the 

Commission in this ease, it is difficult to ascertain whether 

it even purports to have decided this case on the record 

before it. On the one hand, it appears as if the Commission 
may have intended to decide the ‘governing principles’’ 
set forth in its order abstractly, without reference to any 
specific record, because it directed the Presiding Examiner 
to “‘determine, apart from the figures employed in Docket 
Nos. G-9547 and G-10592, the governing principles which 
should be applied.’’ (R. 22582-83) On the other hand, the 
order directing the Examiner to proceed in this fashion, 
and the order under review (R. 23241-50) both show 
that the Commission had requested and received addi- 
tional data from UGPL, which it considered, but which 
were not made available to the Examiner or the parties. 


In either event, the order under review shows on its face 
that it is not based upon the record in these proceedings, 
and in fact is directly contradicted by it. 
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First, the Commission’s conclusion is inconsistent with 
findings of the Examiner which the Commission did not 
modify, and hence adopted (R.2ABOY ). The Presiding 
Examiner described the UGPL system as follows: 


“Jt will be observed from an examination of the 
appearance of United’s system maps as a whole that 
it is not at all a steel-tube type of system, like North- 
ern Natural (see Commission Opinion No. 281) but 
is a grid of pipelines going in various direction over 
the system. Some of the lines are interconnected, 
some are not. The system contains feeder lines, gath- 
ering lines, laterals, local transmission lines, major 
transmission lines, and two 30-inch transmission lines— 
one extending north from Agua Dulce to Sterlington 
and the other north from the Louisiana Gulf Coast to 
Kosciusko. As United points out in its brief, its ‘‘sys- 
tem lies astride major gas producing areas in the 
United States. It traverses the Gulf Coast fields of 
Texas, the fields of Southern Louisiana, as well as the 
Northeast Texas and Northern Louisiana fields. It 
covers a large area located in five states, extending 


approximately S00 miles from east to west and about 
300 to 400 miles from north to south... The markets 
served are interspersed over the entire system... 


<< As of December 31, 1955, United was connected to 
989 different gas fields in various parts of its system 
with almost 2,000 points of receipts of gas and the 
average distance of gas transmission on the system 
was approximately 160 miles. 


“The large 30-inch lines on the system were con- 
structed for general system purposes. United operates 
a completely integrated natural gas system; all of its 
gas resources both from non-affiliated producers and 
from Union form a common pool for all of the cus- 
tomers of United’s system. United’s properties are 
completely integrated and interconnected (except for 
Northwest Mississippi) and are used commonly for 
the benefit of all United’s customers. United’s system 
is extremely flexible and management possesses the 
ability to syphon gas from any part of the system and 
place it in any other part of the system.”’ 
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The Commission did not specifically modify this finding 
by the Examiner in its order but held that 


“‘The ability to move gas anywhere within the system 
may, as a remote possibility, be true, but a realistic 
appraisal of United’s facilities and operations indicates 
that it is a highly improbable proposition which should 
not be a controlling consideration.’’ (R. 23244) 


The Commission then gave three basic reasons for overrul- 
ing the Examiner’s use of average company-wide gas costs 
rather than segregated costs by zones, and for following 
the method of allocation (Method No. 8) which had been 
agreed upon in UGPL’s previous rate case. 


(a) The Commission concluded that United operates, in 
fact, two separate systems rather than one and that: 


“<Tf the two systems were owned by different companies, 
it would not be contended that the customers of one 
should absorb some of the costs of the other because 
the second was more expensive.’’ (R. 23245). 


(b) The Commission concluded that there was no evi- 
dence in the record which showed the allocations using 
Method 8, or segregated zone costs, to be unfair or dis- 
criminatory. (R. 23245). 


(c) The Commission concluded ‘‘. . . that rolling in 
all gas costs would cause an unreasonable shift of costs to 
the southwest and central zones, would be contrary to the 
historical rate design of the system and would place an 
undue burden on UGPL’s non-jurisdictional customers 
who will not receive any benefit from United’s purchases in 
Southern Lonisiana”’ and also stated that ‘‘it appears that 
United would find it impossible to recover its full costs 
if all gas costs were rolled in. (R. 23245). 


As we show below, none of the reasons advanced 
by the Commission for adopting the ‘‘Method 8’? allo- 
cation, insofar as it uses segregated rather than rolled- 


in gas costs, is supported by evidence in the record, and 
could at most be supported only if reliance is placed upon 
extra-record data, or upon statements of counsel in briefs, 
exceptions to the Examiner’s decision, or oral argument. 
Such statements, however, fall far short of the evidence 
necessary to support Commission findings.* 


(1) There is no indication of what evidence the Commis- 
sion relies upon in reaching the conclusion that the United 
system is in fact two systems with separate sources 
of gas supply. Indeed, this conclusion is inconsistent 
with findings of the Examiner (which the Commission left 
undisturbed and accordingly adopted) that the UGPL sys- 
tem is, except for one small portion, completely integrated, 
that gas can generally be regulated to flow in any direction 
as may be required to meet system demands, and that 
UGPL’s gas resources, acquired from a number of fields 
dispersed over the entire system, forms a common pool of 
supply for all of its customers. (Examiner’s Decision, R. 
22730). 


The fact that large volumes of gas may not be physically 
moved from Texas into Southern Louisiana and vice versa 
does not support the Commission’s theory that the UGPL 
system is in fact ‘‘two systems,’’ because in an integrated 
system, such as UGPL, gas may be moved by displace- 
ment.** In short, the evidence shows, as the Examiner 
found, that UGPL’s gas supply is not earmarked for spe- 
cific markets, but is acquired to meet the requirements of 
all of its markets. There simply is no evidentiary basis at 
all for the Commission’s conclusion that the UGPL system 
is, in fact, two systems, one of which is ‘‘more expensive’’ 
than the other. (R. 23244). 


32 Atlantic Refining Co. v. Public Service Comm’n, 360 U.S. 378, at 394 
(1959). 


33 Le., that additional volumes required in one part of the system, such as 
Texas, are supplied by decreasing other sales from that part to another part, 
which other sales are then supplicd from another source. 
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(2) The Commission’s second conclusion, that no dis- 
crimination or unfairness results from the use of segre- 
gated rather than roll-in or averaged gas costs, likewise 
finds no support in the record of these proceedings. In 
fact, the Examiner’s findings are squarely to the contrary: 


“The most important difference between Method No. 
1 and Method No. 8 is that Method No. 8 if applied 
now and in the foreseeable future would have a tre- 
mendously unfavorable impact on Jackson Zone cus- 
tomers as compared with customers in the Central 
Zone. Whereas under Method No. 1, while the differ- 
ential in rate level which has existed on the system 
between Central and Jackson Zones will be maintained, 
under Method No. 8 it will be heightened and aggra- 
vated and would lead to inequitable and unjust end 
results. This comes about primarily because under 
Method No. 1 the purchased gas costs for the whole 
system are ‘‘rolled-in.’? Under Method No. 8,° among 
other things, the gas which is purchased principally in 
the area of New Orleans 5 and 6 is considered sep- 
arately for that zone and the amount of gas leaving 
that zone slated to go to the Jackson Zone is charged 
to the latter zone and eredited to New Orleans 5 and 
6. This Louisiana gas is purchased at a higher price 
per Mef than the price of gas purchased elsewhere on 
United’s system and the price of gas in this area has 
increased at a steeper pace in recent years than else- 
where on United’s system. 


“The situation which would arise, therefore, if Method 
No. 8 were employed here without modification would 
be that only the customers in the Jackson Zone would 
bear practically the full brunt of the higher cost of gas 
purchases made by United in the area of the Louisiana 
gulf, and the burden of these higher costs as compared 
to the gas costs in other areas would not be shared by 
the other jurisdictional customers . . . 


‘¢. . . the objective of a rate case is to arrive at an 
end-result which is just and reasonable. 


‘68 Method No. 8 is described in extenso in the decision of the under- 
signed in Docket No. G-1142, et al., pp. 87-108 (mimeo ed.) issued July 
21, 1955.’ (R, 22730) 
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The circumstances of this case are such, particularly 
when the problem of the severe impact on Jackson 
Zone customers are considered, that Method No. 1 
tends to be more equitable than Method No. 8. This 
comes about in substantial part by a circumstance not 
as apparent in Docket No. G-1142, e¢ al., as it is here, 
namely, the higher increase in gas costs in Louisiana 
than elsewhere since the hearing in Docket No. G-1142, 
et al....’? (R. 22732) 


(3) The Commission’s third conclusion that use of aver- 
age costs would place an undue burden on UGPL’s non- 
jurisdictional customers, and that UGPL would be pre- 
cluded from recovering all of its costs if system-wide aver- 
age costs were used, is likewise unsupported by any evi- 
dence in the record of these proceedings. 


It is true that UGPL contended in its arguments to the 
Commission that it could not recoup its average cost of 
gas for sales in Texas—where the local costs of gas were 
less than such average cost—because of local regulation 
and local competition, but no evidence in the record which 
could be cross-examined shows that either circumstance 
existed, either in the period involved in these dockets or 
for any other period. The type of evidence on which UGPL 
relied to support its case is illustrated by its Exceptions 
to the Examiner’s Decision, wherein it requested the Com- 
mission to take official notice of an article in the February 
1, 1960 issue of World Ozl, which predicted: 

“(In 1960, the impact of non-jurisdictional marketing 
will begin to make itself felt upon long-line pipe lines 
and distributors in gas importing states. The already 
keen competition among producers and local pipelines 


for non-jurisdictional markets will become heavier.’’ 
(Emphasis supplied R. 23061) 


Finally, it appears that, since the Commission refers in its 
order to ‘‘the filing of additional information by United,’’ 
(R. 23241) the order may not be based upon the record in 
these proceedings, but upon some other extra-record data 
not available to the Examiner or the parties. 
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B. The Commission’s Conclusion Without Record Support That 
UGPL’s Gas Supply Costs Should Be Segregated By Zones. 
So That Practically All of the Cost of High-Priced South 
Louisiana Gas Would Be Placed Upon East Coast Con- 
sumers and Others Served From the Jackson Zone, Arbi- 
trarily Contradicts Prior Commission Findings as to 
UGPL/’s Facilities and Gas Acquisition Practices 


The order under review indicates that the Commission 
may have elected to apply the ‘‘Method 8”’ allocation pro- 
cedure, utilized in UGPL’s prior rate case, because of the 
arguments advanced by counsel] that ‘‘an existing and tested 
method should only be changed for a better method.”’ (R. 
23244). The difficulty with this basic premise is that it 
assumes that the same conditicns existed in both situations, 
whereas the Examiner made it clear that the higher increase 
in gas costs in Louisiana than elsewhere was a circum- 
stance which occurred after the hearings in Docket No. G- 
1142, UGPL’s prior rate case, and for this reason the 
method used in UGPL’s former rate case was less equit- 
able than the method recommended by the Commission 


Staff in this case. (R. 23243) Supra, p.'7. Nothing in 
the Commission’s order contradicts this finding. 


Moreover, assuming arguendo the validity of the Com- 
mission’s view that an ultimate conclusion reached by it in 
a former case should automatically apply in a later case, 
it would then follow that findings of fact supporting this 
ultimate conelusion in the former case would likewise be 
applicable in a later case unless there is substantial evi- 
dence of changed circumstances, 


However, the Commission’s conclusion that the United 
system is, in fact, two separate systems contradicts—with- 
out any basis in the record for such contradiction—prior 
Commission findings involving these same facilities. For 
example, the Commission made an almost diametrically op- 
posed finding in its opinion in Docket No. G-1142, et al., 
the last UGPL rate case. In that case the Commission 
affirmed findings by the Presiding Examiner that: 
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‘©(12) United’s properties are completely integrated 
and interconnected (except for northwest Mississippi) 
and are used commonly for the benefit of all United’s 
customers. 


‘©(13) Natural gas from United’s various and wide- 
spread sources is commingled before delivery [to eus- 
tomers] and is incapable of identification as coming 
from any specific source.’ 


Moreover, in approving UGPL’s major expansion pro- 
gram in Docket No. G-1447, wherein the major facilities 
utilized for UGPL’s sales to northeastern customers were 
authorized, the Commission described the proposed project 
as follows: 


“The facilities proposed in Docket No. G-1447 are 
intended to accomplish these general objectives: (1) 
Provide for a more balanced withdrawal and distribu- 
tion of gas supply from presently connected and from 
new gas fields; (2) increase the flexibility of the pres- 
ent system; and (3) enable United to meet the in- 
creased requirements of customers and provide addi- 
tional capacity required by the demands of new 
customers proposed to be served.’’* 


The Commission further noted that: 


““United’s proposed project is designed for a better 
balancing of gas supply in relation to the concentrated 
markets which United now serves and intends to 
serve.’” 


The opinion continued: 


‘‘We think that this concentration of major sources 
of gas supply in the southern portion of the United 
system requires the proposed transmission facilities 


3410 FPC 35, 41. 
3510 FPC at 41. 


3610 FPC at 42. Indeed, in this certificate proceeding, UGPL contended 
that it was impossible for it to prepare a rate study except upon an over-all 
basis. (See also, 10 FPC 35, at pages 72-73). 
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in order to properly balance markets and supply in 
the existing system, and for the transportation of large 
volumes of gas from the southern part of the system 
to meet the requirements of customers now served and 
proposed to be served in the Monroe and Jackson dis- 
tricts. 


‘‘The system flexibility which United contends would 
result from construction of the proposed facilities re- 
lates to the ability to shift available supplies of gas 
over the system, rather than the over-all operational 
flexibility which results from inter-connections between 
existing new facilities. United concedes that prudent 
engineering and operating practice would suggest the 
advisability of establishing inter-connections in certain 
locations between the existing and proposed facilities, 
but it has not proposed to do so. We think that in 
order to assure more flexibility in operation and better 
service on the system, inter-connections for emergency 
use should be made between the existing and proposed 
new facilities.’’ 


The Commission’s conclusion that UGPL’s costs of ac- 
quiring gas should be segregated by zones not only con- 
flicts with its prior rate and certificate orders, authorizing 
construction of the UGPL pipeline facilities, it likewise 
contradicts UGPL’s position adopted by the Commission in 
producer certificate cases where UGPL is purchasing high- 
priced gas from producers. In such cases, UGPL has con- 
sistently taken the position in attempting to justify its 
purchases of new gas, at successively higher prices, that 
the additional gas is required to meet its over-all 
needs. For example, in hearings held in certificate proceed- 
ings in 1958, wherein UGPL was authorized to purchase 
gas from producers in Terrebonne Parish, Louisiana, at 
23.8 cents per Mef, the witness Barnett, Vice President of 
United in charge of gas supply, testified as follows: 


“Q. Mr. Barnett, I take it that the gas United is 
purchasing or proposed to purchase from Superior 
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[and] California will constitute part of your over-all 
supply? 
‘CA. Yes Sir.’ 


Moreover, the Commission in authorizing such sales, with- 
out price conditions, has relied heavily on the ‘‘rolling-in”’ 
of such increased costs over the entire UGPL system to 
conclude that the effect of such purchases on UGPL’s gas 
purchase costs is not detrimental to the public interest. 
Thus, in the California Company case, Docket No. G-16108, 
et al., supra, the Commission stated: 


“cWith respect to the impact of United’s cost of gas, 
the company estimates that it will withdraw approxi- 
mately 30 billion cubic feet annually from these fields, 
and that the combined effect of the contracted prices 
on United’s over-all cost of gas will be an average in- 
crease of two and seven-tenths mills per Mef. Consid- 
ering the benefits to United of the acquisition of these 
reserves, in our judgment this effect does not require 
denying the sale or attaching a condition. 


<< Among those benefits is the gas supply which would 
be added to United’s system. United estimates that it 
will acquire through these two contracts 636 billion 
cubic feet of reserves, a very substantial volume. More- 
over, this gas could be added to United’s system with 
very little line construction. Furthermore, United 
needs this gas to help meet the present and future de- 
mands of its customers and the markets it serves. The 
facts disclose that United delivers to its customers in 
excess of 1 trillion cubic feet of gas each year, that the 
demands on United’s system increase each year, and 
that United must continue its policy of buying gas re- 
serves in order to continue to supply the service it has 
undertaken to provide.’’* 

387 The California Company, Docket No. G-16108, et al., 22 FPC 252 transcript 
page 29. The Commission order in this case, issued on August 10, 1959, in 
United Gas Pipe Line Co., 22 FPC 252, was reversed in United Ges Improve- 
ment Co. v. FPC, 283 F. 2d 817 (9th Cir. 1960), cert. denied, 365 U.S. 879, 
881 (1961). 


3822 FPC 252 at 255. 
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Similar conclusions were expressed in Seaboard Oil Co., 
19 FPC 416, at 419 (1958), and in Sun Oil Co., Docket No. 
G-15122, 22 FPC 351 at 353 (1959). 


If, as UGPL claims and the Commission has repeatedly 
concluded, its purchases of new gas reserves at unprece- 
dented high initial prices are for the benefit of all its 
customers, it follows that, in allocating costs, all of 
UGPL’s customers should bear the burden of such in- 
creased costs on the same basis. The failure of the Com- 
mission to require such an equitable allocation or sharing 
of costs in fixing UGPL’s rates is, in light of the prior 
assertions of UGPL, the prior conclusions of the Commis- 
sion based thereon, and the record in this proceeding, an 
entirely unsupportable and arbitrary action. 


Lastly, not only does the order under review arbitrarily 
contradict Commission findings with respect to other pro- 
ceedings involving the same UGPL facilities and UGPL’s 
gas acquisition practices, it also arbitrarily departs from 
the Commission’s almost universal practice in allocating 
costs on other pipeline systems which it regulates, as ex- 
pressed by the Commission in cases decided before and 
after the order under review. For example, in the case of 
Kansas-Nebraska Natural Gas Co., Inc., Docket No. G-12391 
(Opinion No. 343, issued March 8, 1961), the Commission 
pointed out as follows: 


“The use of ‘rolled-in’ costs for gas supply is in 
accord with our usual practice in the past. In support 
of the ‘rolled-in’ method, the examiner cites Panhandle 
Eastern Pipe Line Co., 10 FPC 185, Trunkline Gas 
Company, 21 FPC 704 and El Paso Natural Gas Co., 
22 FPC 260, 278. The Trunkline case was affirmed as 
Battle Creek Gas Co. v. FPC, 281 F. 2d 42 (CADC 
July 14, 1960), where the court pointed out the advan- 
tages of the ‘rolled-in’ method including equal treat- 
ment for customers receiving equal service. In the 
El Paso case, the Commission described how that com- 
pany’s Southern and Northern Divisions were carry- 
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ing loads that would otherwise have to be borne by the 
other one although the gas actually flowed only from 
the Southern Division to the Northern Division. 


‘The Kansas Commission contends that in regulat- 
ing Kansas-Nebraska’s intrastate rates in Kansas it 
may not, under Kansas !aw, take into account the sys- 
tem properties and gas supply located outside of the 
state, so that rates determined by it would not reflect 
the costs allocated to those out of state properties. 
Since the examiner, by ‘rolling-in’ the Julesburg pro- 
duction costs on a system basis is in effect allocating 
Julesburg costs to Kansas, nonjurisdictional sales, the 
Kansas Commission contends that the dual schemes of 
Federal and state regulation have not been properly 
harmonized and Kansas-Nebraska likewise takes ex- 
ception, contending that the two systems of regulation 
must be reconciled. 


“Under the Natural Gas Act we are invested with 
the authority and the duty to determine the interstate 
wholesale rates of natural gas companies. Since their 
revenues frequently arise from non-jurisdictional sales 


as well as jurisdictional sales, an allocation of costs 
is frequently necessary. ‘The problem is to allocate to 
each class of the business its fair share of the costs.’ 
No requirement for the segregation of properties was 
written into the Gas Act. The question of the tech- 
nique to use in allocation has been left to our ‘judg- 
ment of a myriad of facts.’ ** * Thus the contention 
of the state amounts to a request that we adopt a 
method of allocation with which we do not agree in 
order to permit it to carry out its own policies. For 
us so to alter our deliberate and considered conclusion 
would be to abdicate our statutory responsibility and 
thus to discriminate against interstate business and 
consumers. This we can not and will not do.’’ 


The only explanation in the instant case for allocating 
costs on the UGPL system in a way which is inconsistent 
with the Commission’s almost universal practice in other 
pipeline cases is the observation that: 


“The objection raised to the segregation of facilities 
involved in Method 8 might be persuasive if applied 
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to other pipelines, but we believe that, because of the 
nature of United’s system they should not, on the 
record before us, be sustained.’’ (R. 23244). 


However, it is precisely because UGPL’s system is 
unusually integrated and flexible that its facilities, unlike 
those of some straight line pipelines, should not be 
segregated in allocating gas purchase costs. 


The Commission, of course, is not bound to any par- 
ticular method of allocation but has been entrusted by the 
Congress with the responsibility of selecting a method 
which will be just and reasonable. However, in all cases 
its decision must be supported by reasoned findings based 
upon substantial evidence in the record. If it departs from 
a practice which it universally employs or if it wishes to 
contradict findings which it has previously made, it is 
incumbent upon the Commission to justify and explain 
such departure upon the record. If the Commission is 
not required to state its findings and explain the reasons 


for its determination, fitting its decision into the principles 
established in prior cases, there is no effective safeguard 
against arbitrary action. Colorado-Wyoming Gas Co. v. 
Federal Power Commission, 324 U.S. 626, 634 (1945). 


CONCLUSION 


There can be little doubt under this Court’s City of 
Detroit and Mississippi River Fuel decisions that the order 
under review must be remanded for failure of the Com- 
mission to require economic justification of UGPL’s pay- 
ments to its affiliate. Since UGPL has long been aware of 
this requirement but has elected to proceed without 
demonstrating its affiliate’s costs, the Court should modify 
the Commission’s order and remand the proceedings with 
instructions to dismiss both increases sought by UGPL 
in the proceedings which are subject to this review. 
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In addition, whether or not the Court reaches the ques- 
tion of the validity of the Commission’s determination of 
an allocation method on the record in this case, the Court 
should at least disabuse the Commission of the view that 
Mississippi River Fuel requires the Commission to follow 
in this and subsequent cases the method of allocation 
followed by the Commission in that case, and to reaffirm the 
principle that the Commission may utilize any reasonable 
allocation method so long as it is supported by reasoned 
findings based upon substantial evidence. 


Wuererore, petitioners request that the Commission’s 
order be modified and the matter remanded to the Federal 
Power Commission with instructions to dismiss UGPL’s 
rate filings, and for such other relief as the Court deems 
necessary in the premises. 


Respectfully submitted, 


Vuxcent P. McDevrrr 
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APPENDIX A 
Natural Gas Act 


The pertinent provisions of the Natural Gas Act of 
June 21, 1938, c. 556, 52 Stat. 821; as amended, 15 U.S.C. 
§§ 717-717w, are as follows: 


Section 4. (a) All rates and charges made, demanded, 
or received by any natural-gas company for or in connec- 
tion with the transportation or sale of natural gas subject 
to the jurisdiction of the Commission, and all rules and 
regulations affecting or pertaining to such rates or charges, 
shall be just and reasonable, and any such rate or charge 
that is not just and reasonable is hereby declared to be 
unlawful. 


# * * ° * * * * e e 


(d) Unless the Commission otherwise orders, no change 
shall be made by any natural-gas company in any such rate, 
charge, classification, or service, or in any rule, regulations, 
or contract relating thereto, except after thirty days’ notice 
to the Commission and to the public. Such notice shall be 
given by filing with the Commission and keeping open for 
public inspection new schedules stating plainly the change 
or changes to be made in the schedule or schedules then 
in force and the time when the change or changes will go 
into effect. The Commission, for good cause shown, may 
allow changes to take effect without requiring the thirty 
days’ notice herein provided for by an order specifying the 
changes so to be made and the time when they shall take 
effect and in the manner in which they shall be filed and 
published. 


(e) Whenever any such new schedule is filed the Com- 
mission shall have authority, either upon complaint of 
any State, municipality, or State commission, or upon its 
own initiative without complaint, at once, and if if so 
orders, without answer or formal pleading by the natural- 
gas company, but upon reasonable notice, to enter upon 
a hearing concerning the lawfulness of such rate, charge, 
classification, or service; and, pending such hearing and the 
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decision thereon, the Commission, upon filing with such 
schedules and delivering to the natural-gas company af- 
fected thereby a statement in writing of its reasons for such 
suspension, may suspend the operation of such schedule 
and defer the use of such rate, charge, classification, or serv- 
ice, but not for a longer period than five months beyond 
the time when it would otherwise go into effect: Provided, 
That the Commission shall not have authority to suspend 
the rate, charge, classification, or service for the sale of 
natural gas for resale for industrial use only; and after 
full hearings, either completed before or after the rate, 
charge, classification, or service goes into effect, the Com- 
mission may make such orders with reference thereto as 
would be proper in a proceeding initiated after it had 
become effective. If the proceeding has not been con- 
cluded and an order made at the expiration of the sus- 
pension period, on motion of the natural-gas company 
making the filing, the proposed change of rate, charge, 
classification, or service shall go into effect. Where in- 
creased rates or charges are thus made effective, the Com- 
mission may, by order, require the natural-gas company 
to furnish a bond, to be approved by the Commission, to 
refund any amounts ordered by the Commission, to 
keep accurate accounts in detail of all amounts received 
by reason of such increase, specifying by whom and in 
whose behalf such amounts were paid, and, upon comple- 
tion of the hearing and decision, to order such natural-gas 
company to refund, with interest, the portion of such 
increased rates or charges by its decision found not justi- 
fied. At any hearing involving a rate or charge sought 
to be increased, the burden of proof to show that the 
increased rate or charge is just and reasonable shall be 
upon the natural-gas company, and the Commission shall 
give to the hearing and decision of such questions prefer- 
ence over other questions pending before it and decide 
the same as speedily as possible. 


[52 Stat. 822 (1938) ; 15 U.S.C. § 717] 
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Section 5. (a) Whenever the Commission, after a hear- 
ing had upon its own motion or upon complaint of any 
State, municipality, State commission, or gas distributing 
company, shall find that any rate, charge, or classification 
demanded, observed, charged, or collected by any natural- 
gas company in connection with any transportation or 
sale of natural gas, subject to the jurisdiction of the Com- 
mission, or that any rule, regulation, practice, or con- 
tract affecting such rate, charge, or classification is unjust, 
unreasonable, unduly discriminatory, or preferential, the 
Commission shall determine the just and reasonable rate, 
charge, classification, rule, regulation, practice, or contract 
to be thereafter observed and in force, and shall fix the 
same by order: Provided, however, That the Commission 
shall have no power to order any increase in any rate con- 
tained in the currently effective schedule of such natural- 
gas company on file with the Commission, unless such 
increase is in accordance with a new schedule filed by 
such natural-gas company; but the Commission may order 


a decrease where existing rates are unjust, unduly discrim- 
inatory, preferential, otherwise unlawful, or are not the 
lowest reasonable rates. 


[52 Stat. 823 (1938); 15 U.S.C. § 717d(a)] 


Section 19. (a)... 


(b) Any party to a proceeding under this chapter ag- 
grieved by an order issued by the Commission in such 
proceeding may obtain a review of such order in the court 
of appeals of the United States for any circuit wherein the 
natural-gas company to which the order relates is located 
or has its principal place of business, or in the United 
States Court of Appeals for the District of Columbia, by 
filing in such court, within sixty days after the order of 
the Commission upon the application for rehearing, a 
written petition praying that the order of the Commission 
be modified or set aside in whole or in part. A copy of such 
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petition shall forthwith be transmitted by the clerk of the 
court to any member of the Commission and thereupon the 
Commission shall file with the court the record upon which 
the order complained of was entered, as provided in section 
2112 of Title 28. Upon the filing of such petition such 
court shall have jurisdiction, which upon the filing of the 
record with it shall be exclusive, to affirm, modify, or set 
aside such order in whole or in part. No objection to the 
order of the Commission shall be considered by the court 
unless such objection shall have been urged before the 
Commission in the application for rehearing unless there is 
reasonable ground for failure so to do. The finding of the 
Commission as to the facts, if supported by substantial evi- 
dence, shall be conclusive. If any party shall apply to the 
court for leave to adduce additional evidence, and shall 
show to the satisfaction of the court that such additional 
evidence is material and that there were reasonable grounds 
for failure to adduce such evidence in the proceedings be- 
fore the Commission, the court may order such additional 
evidence to be taken before the Commission and to be ad- 
duced upon the hearing in such manner and upon such terms 
and conditions as to the court may seem proper. The Com- 
mission may modify its findings as to the facts by reason of 
the additional evidence so taken, and it shall file with the 
court such modified or new findings, which if supported 
by substantial evidence, shall be conclusive, and its recom- 
mendation, if any, for the modification or setting aside of 
the original order. The judgment and decree of the court, 
affirming, modifying, or setting aside, in whole or in part, 
any such order of the Commission, shall be final, subject to 
review by the Supreme Court of the United States upon 
certiorari or certification as provided in section 1254 of 
Title 28. 


[52 Stat. 831 (1938), as amended, Aug. 28, 1958, Pub. L. 
85-791, § 19, 72 Stat. 947, 15 U.S.C. § 717r.] 


47 


APPENDIX B 


UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 


Docket Nos. G-9547 and G-10,592 
In the Matter of 
Unrrep Gas Pree Live Company 


Motion of the United Gas Improvement Company to Dismiss 
Applications for Rate Increases 
Comes now The United Gas Improvement Company 
(UGI), pursuant to the provisions of Section 1.12(a) of 
the Commission’s Rules of Practice and Procedure, and files 
this Motion to Dismiss the Applications for Rate Increases 
filed herein by United Gas Pipeline Company (United). 


In support hereof UGI states as follows: 


I 


These proceedings involve applications by United for 
increases in rates totaling almost $16 million per year 
above the rates approved by the Commission in its Opinion 
No. 227 and Order issued in Docket No. G-1142 on November 
3, 1954. United has been collecting, since April 1, 1956, 
$10 million annually and, since November 16, 1956, an addi- 
tional $6 million annually in increased rates subject to 
refund provisions of the Natural Gas Act. 

These proceedings, however, involve much more than 
United’s rates alone. As evidenced in filings for increased 
rates by Texas Eastern Transmission Corporation in 
Docket No. G-12,706, by Southern Natural Gas Company 
in Docket No. G-13,258 and by Texas Gas Transmission 
Corporation in Docket Nos. G-10,751, et al, (which, it is 
recognized, the Commission must also be required to dis- 
miss for lack of jurisdiction), the increased rates sought 
by United are a major factor in the purchased gas costs 
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of those pipelines.! Consequently, costs for a large seg- 
ment of the natural gas industry will remain in a state 
of uncertainty until United’s applications herein are finally 
determined. The public interest requires that the validity 
of United’s request be determined as quickly as possible. 


a 


On November 21, 1957, the Court of Appeals for the 
District of Columbia Circuit in case number 13,666, Memphis 
Gas Light and Water Division, et al., v. Federal Power 
Commission, handed down its decision that the Commis- 
sion lacked jurisdiction to accept the filing by United in 
Docket No. G-9547; clearly, if this decision is sustained, 
the same conclusion must be reached in Docket No. G-10,592. 
Moreover, the same court had previously held that rates 
for United cannot be determined in the absence of evi- 
dence of the costs or profits of its 100% affiliate, Union 
Producing Company (Union). Mississippi River Fuel 


Corporation v. Federal Power Commission, F. 2d, (D. C. 
Cir. No. 13,199, July 8, 1957, made September 19, 1957). 
The Supreme Court on December 16, 1957 denied certiorari 
in the latter case (Nos. 567 and 568, 26 Law Weex 3186 
(1957)). 


Thus, while the Commission has requested the Solicitor 
General to seek Supreme Court review of the decision 
in the Memphis case, thus leaving unsettled for some time 
the question of the Commission’s jurisdiction to accept 
and consider United’s unilateral filing under Section 4 
of the Act, the denial of certiorari in the Mississippi River 


1 Texas Eastern, in statement H-1.2(a) in its original filing in Docket 
No. G-12,706 shows a total increase in purchased gas costs due to United’s 
requested increases of some $1,751,000 annually; on page 8, part I of 
Southern Natural’s filing in Docket No. 13,258, it alleges that its purchased gas 
costs have increased by some $2,594,000 annually due to the United increases; 
statement H-13.6, filed by Texas Gas in Docket No. G-10,751 reveals that its 
gas purchase costs for the test year ending April 1, 1956, would increase by 
some $1,794,000 due to the United increases. 
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Fuel case clearly establishes that, without regard to the 
jurisdictional issue, United’s applications must be dis- 
missed for failure to sustain the burden of proof. 


In both Docket Nos. G-9547 and G-10,592 United has 
introduced no financial evidence whatever respecting the 
costs or profits of its producing affiliate, Union. United, 
nevertheless, has included in its gas purchase costs in 
those Dockets some $17 million for ““purchases’’? from 
Union, or more than the total increases in rates sought 
by it. In light of the decision in Mississippi River Fuel, 
in which litigation has now terminated, it is clear that the 
record in these Dockets is inadequate to support any 
part of the increased rates requested by United. 


TI 


Dismissal at this point would in no sense be unfair to 
United. It has had over-abundant opportunity since hear- 
ings in these proceedings started to prove the justness and 
reasonableness of its proposed rates and to establish, 
by showing Union’s costs, the fairness of intercorporate 
payments to Union. Its failure to adduce such proof, and 
indeed the recalcitrance of Union in complying with the 
Commission’s Rules and Regulations, have produced in- 
terminable delays in the regulatory process for determin- 
ing the justness and reasonableness of its own applications. 


United must have been aware of the fact that the 
Circuit Court decision in City of Detroit v. Federal Power 
Commission, 230 F. 2d 810, (D. C. Cir. 1956), handed 
down long before its direct case in Docket No. G-9547 
was completed, precluded the determination of fair and 
reasonable rates solely on a “‘field-price’’ basis without 
some reference to cost-of-service. Nevertheless, it appar- 
ently elected to proceed in these Dockets with the hope 
that, in litigation in the Mississippi River Fuel case, it 
could show the City of Detroit rule to be inapplicable or, 
possibly, that amendatory legislation might remove the 
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necessity of proving Union’s costs. In any event, it 
deliberately risked dismissal by failing to adduce evi- 
dence in administrative hearings which it should have 
known was a vital element of proof, choosing instead 
through litigation to test the need for such evidence. 
Clearly, if any meaning is to be attached to the mandate 
contained in Section 4(e) of the Act that the Commission 
should determine applications for increased rates as 
“speedily as possible’? and if the Commission is to pro- 
tect the integrity of the administrative processes, these 
Dockets should now be dismissed. The public interest in 
just and reasonable rates and in the removal of the un- 
certainty which unavoidably results when rate cases are 
prolonged indefinitely without a final decision, particularly 
when such delay may be attributed largely to the intran- 
sigence of the applicant, does not permit a further delay 
in terminating these proceedings. 


IV 


Waererore, UGI prays that this Motion to Dismiss 
be promptly granted and that United be directed to refund, 
with interest, monies collected by it under the suspended 
rates in Docket Nos. G-9547 and G-10,592 and that such 
other relief be granted as may be necessary or appropriate 
in the premises. 


Respectfully submitted, 


J. Davy Many, Jr. 
J. David Mann, Jr. 
Attorney for 
THe Unrrep Gas IMPROVEMENT CoMPANY 


Morgan, Lewis anp Bocsrus 
Philadelphia— Washington 
Of Counsel 


December 24, 1957 


QUESTIONS PRESENTED 
I 


When a natural gas pipeline and a natural gas producer 
are both wholly owned subsidiaries of a common parent, 
ean the Federal Power Commission allow the pipeline to 
recover from its customers by way of increased rates the 
increased cost of gas it purchases from the producer absent 
any evidence that it reasonably and prudently incurred 
such increased cost and that the increased prices it pays 
the producer are reasonable? 


0 


When a natural gas company buys gas at varying prices 
and maintains all of it as a common pool to fill the needs 
of all of its customers, can the Federal Power Commission 
allow it to charge some customers more than its average 
cost of gas because it chooses to supply those customers 
with gas for which it pays more than the average cost? 
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IN THE 


United States Court of Appeals 


No. 16,245 


Wuumovr Gas anp Om Company, Petitioner 
Vv. 
Fepera, Power Commission, Respondent 
Unrrep Gas Prez Live Company, Intervenor 


Mississrppr River Furn Corporation, Intervenor 


Texas Gas Teansmission Corporation, Intervenor 


Crry or Mempuis anp Memruis Licut, Gas aNp 
Wares Division, Intervenor 


On Petition for Review of Order of the Federal 
Power 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 
Jurisdiction and venue are founded on Section 19(b) of 
the Natural Gas Act, 15 US.C.A. 717r(b) which gives this 
Court jurisdiction to review orders of the Federal Power 
Commission issued under the Natural Gas Act. 
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The order which this Court is here asked to review and 
set aside was issued by the Federal Power Commission 
on January 4, 1961 in proceedings before it styled United 
Gas Pipe Line Company, Docket Nos. G-9547 and G-10592. 
(R. 234149). That order, inter alia, denied the motions 
of Petitioner and certain other Intervenors to dismiss the 
proceedings because of United’s failure to meet its burden 
of proof, and adopted, in part, and modified, in part, the 
decision of the Presiding Examiner. The modification 
pertinent here is Respondent’s rejection of the Examiner’s 
findings and conclusions respecting the proper and equitable 
method of allocating United’s cost of purchased gas among 
its customers. Petitioner filed a timely petition for re- 
hearing (R. 23272-90) which was denied by order of Re- 
spondent dated March 3, 1961. (R. 2333640). The order 
of January 4, 1961 is therefore final and judicially review- 
able in this Court. 


STATEMENT OF THE CASE 


United Gas Pipe Line Company is a natural gas company 
as that term is defined in Section 2(6) of the Natural 
Gas Act. It is engaged in the sale of natural gas in 
interstate commerce for resale at rates filed with the 
Federal Power Commission pursuant to Section 4 of the 
Act, among which rates are those described in its tariffs 
as its IND-J, DG-J, and G-J Rate Schedules, all applicable 
in its Jackson Rate Zone. Willmut Gas and Oil Company 
distributes and sells natural gas in Hattiesburg, Mississippi 
and its environs. Its entire supply of gas is purchased 
from United under the above mentioned Rate Schedule 
IND-J (applicable to gas resold for large volume industrial 
use only), and Rate Schedules DG-J and G-J (applicable to 
gas resold for general use, primarily by domestic and 
commercial consumers). 


United’s Rate Filings 


These proceedings involve the two earliest of United’s 
seven pending major Section 4 rate increase filings. In the 
subject filings United seeks to increase its rates to its 
jurisdictional customers by some 22 percent (or approxi- 
mately $16,000,000 per year) over the rates prescribed 
by the Commission in United’s immediately preceding 
major rate case.? 


The first of the subject filings, made on September 3, 
1955, increased United’s tariff rates by some $10,000,000 
annually, based upon a ‘‘test year”? ending April 30, 1955, 
as adjusted (R. 19604-20006).2 The Commission, acting 
pursuant to both Sections 4(e) and 5(a) of the Act, sus- 
pended the increase and initiated, at Docket No. G-9547, 
an investigation concerning the lawfulness of the proposed 
rates (R. 20110-11). On April 1, 1956 the rates became 
effective subject to refund (R. 20302-03). 


Immediately thereafter, on May 15, 1956, United made 
the second of the subject filings, increasing its tariff rates 
by almost $6,000,000 annually, based upon a test year 
ending December 31, 1955, as adjusted (R. 20848-21265). 
The Commission also suspended this increase and initiated, 
at Docket No. G-10592, a similar investigation concerning 
its lawfulness (R. 21292-94). 15 F.P.C. 1543 (1956). On 
November 15, 1956 the rates contained in this latter filing 


1 United Gas Pipe Line Company, Docket Nos, G-1142, et al., 13 F.P.C, 398 
(1954). The Commission order approve? a settlement of United’s rates, but 
left certain issues open. The decision on the remaining issues, 14 F.P.C. 353 
(1955), was reversed in part by this Court in Mississippi River Fuel Corp. v. 
FPC., 102 U.S. App. D. C. 238, 252 F. 2d 619, 623, cert. denied, 355 U.S. 
904 (1957). The docket was finally closed in 1958. 20 F.P.C, 349 (1958), 


2 Under the Commission’s regulations, pipeline rate filings are made on the 
basis of annual data for a test year consisting of 12 consecutive months of 
the most recently available actual experience. Adjustments may be made to 
such data to properly reflect any changes which are known and are measurable 
with reasonable accuracy at the time of the filing and which will become 
effective within eight months of the last month of available actual experience, 
18 CF.R. § 154.63(e). 
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became effective subject to refund (R. 21932-34). The rates 
involved in Docket No. G-10592 remained in effect until 
December 1, 1957, when still another rate increase filing 
became effective subject to refund in Docket No. G-12801* 


Administrative Hearings 


Hearings in Docket No. G-9547 began on February 6, 
1956 (R. 1) and concluded on October 31, 1956 (R. 4291). 
Partially contemporaneous but entirely independent hear- 
ings in Docket No. G-10592 began on September 24, 1956 
(R. 1-B) and concluded on April 9, 1957 (R. 1699-B).* 


Two factors, among many others, became immediately 
clear at the hearings: (1) The rate increases were almost 
entirely the product of swollen purchased gas costs, 
brought about by sharply increased payments to another 
department in the United Gas Corporation system, Union 
Producing Company,* and to certain non-affiliated suppliers. 


3In addition to Docket No. G-12801, United subsequently made four addi- 
tional rate increase filings, which were suspended in Docket Nos. G-15360, 
G-18406, RP60-2 and RP61-18, respectively. While these latter five increases, 
which total almost $35 million annually, are not technically subject to review 
in this proceeding, this Court’s decision herein regarding Docket Nos. G-9547 
and G-10592 will undoubtedly affect the Commission’s decisions in Docket 
Nos. G-12801, et al. The legality of United’s successive rate filings subsequent 
to the filing in G-9547 and the Commission’s power to accept them are issues 
which are sub judice before this Court in Willmut Gas and O2 Company v. 
F.P.C., CA. No. 15,775. 


4 The same person, the Hon. Samuel Binder, was designated and presided 
as Examiner in each of the hearings, Examiner Binder also presided in cer- 
tain of the proceedings in Docket No. G-1142, et al. 


5 United and Union are each wholly-owned subsidiaries of the system parent, 
United Gas Corporation (R. 22733). Thus the Commission has found in 
other proceedings that Union and United Gas are wholly owned subsidiaries 
of United Corp. The principal executive officer of United Corp. is the 
principal executive officer of Union and United Gas. The three companies 
share common offices in Shreveport, La, To a large extent Union and 
United Gas have common officers and directors. United Gas is the major 
customer of Union. The facilities of Union connect directly into the facilities 
of United Gas. The United Corp. system is an integrated enterprise engaged 
in the production and purebase, transportation, distribution and sale of 
natural gas. The operations of Union and United Gas are coordinated. 
Union Produciag Co., et al., 15 F.P.C. 1218, 1219 (1956). 
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(2) The method utilized to allocate such of these increased 
gas purchase costs as might be found justified would 
determine the customers of United who would ultimately 
pay such costs and hence bear the brunt of the rate in- 
crease filings. 


In presenting its case in Docket No. G-9547, United 
included in its claimed operating expenses the sum of 
approximately $17,000,000 (R. 4086), representing in effect 
transfers to Union, the producing department of the United 
system, for gas acquired in the test year. However, United 
offered no evidence whatsoever of the costs or profits of 
Union attributable to such gas. United’s counsel stated 
that in so doing it was relying on the Commission’s already 
vacated Panhandle decision,® which had announced the 
principle that pipeline companies analogous to the United 
system could recover a so-called fair field price for 
the gas which they produced rather than only their cost 
of service for such production. (R. 201).” 


United placed sole reliance upon the fair field price 
principle despite the fact that this Court had already 
reversed the Panhandle decision and had rejected sole 
reliance on the fair field price principle in its City of 
Detroit opinion, rendered almost two months before the 
hearings in Docket No. G-9547 first convened on February 
6, 1956. 


On December 7, 1956, after the conclusion of the hearings 
in Docket No. G-9547, Mississippi River Fuel Corporation 
(Mississippi) filed a motion to dismiss the rate filings in 
that docket for failure to support the reasonableness of 
the intra-system transfers (RB. 21994-96). Willmut filed 


6 Opinion No. 269, Panhandle Eastern Pipe Line Co. et al, 13 FP.C. 58 
(1954), rev'd, City of Detroit v. FPC, 97 U.S. App. D. C. 260, 230.F. 24 
810 (1955), cert. denied, 352 U.S. 829 (1956). 


7 United apparently assumed that this principle was directly applicable 


because on the United system books gas transfers between its producing and 
transportation departments are entered at market prices (R. 5910-19). 
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an answer on December 21, 1956 in which it joined in and 
supported this motion. (R. 22071-76). 


United’s position and presentation in Docket No. G-10592 
was entirely parallel to that in Docket No. G-9547. United 
again claimed some $17,000,000 of intra-system transfers 
upon the sole strength of the discredited fair field price 
principle. (R. 5915). This position was tenaciously 
adhered to, and no other evidence in support of the trans- 
fers was adduced despite the fact that the Supreme Court 
denied certiorari in the City of Detroit case on October 8, 
1956°—fully six months before the hearings in Docket No. 
G-10592 closed on April 9, 1957. 


As the amounts claimed by United for gas transferred 
from Union during the test periods were computed on the 
basis of rates which exceeded the rates provided by con- 
tract between the affiliates on June 7, 1954, the Staff 
proposed an adjustment to United’s cost of purchased 
gas which had the effect of reducing the rates at which 
United booked the cost of gas acquired from Union to the 
rates in effect on June 7, 1954.2 Other than proposing 
such adjustments, the Staff presented no evidence bearing 
upon the reasonableness of the June 7, 1954 rates set by 
United Corp., the parent, for gas transfers from its 
daughter Union to its daughter United. 


At the separate hearings in the two proceedings, the 
manner in which United’s claimed increased gas purchase 
costs should be distributed or allocated among its cus- 
tomers was also vigorously contested. In United’s im- 
mediately preceding rate case, Docket No. G-1142, et al., 
the United system had been divided into four zones, and gas 
purchase costs, among other costs, were segregated by 


8352 U.S. 829 (1956). 


9 For the test period in Docket No. G-9547 the adjustment reduced United’s 
purchased gas costs by $2,032,870; for the period involved in Docket No. 
G-10592, the reduction amounted to $2,835,232. (R. 22739). 
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zones. The allocation method employed in that case is 
usually referred to as ‘‘Method 8’. However, in the instant 
proceedings United sponsored a radically different method 
(‘‘United Method’’) which would divide the system into 
seven zones and which had the effect, as compared with 
Method 8, of shifting to interstate customers large por- 
tions of gas purchase costs formerly borne by intra-state 
customers. (R. 22803). The Commission Staff, on the 
other hand, sponsored a method (“Method 1”) which treated 
all of the United system’s gas resources as a common 
pool by averaging the cost of the gas supply on a system- 
wide basis, with the result that increased gas costs would 
be shared proportionately by all customers. (R. 22834).!° 


Since neither United nor the Staff had presented an 
allocation based on Method 8, the Presiding Examiner 
directed the Staff to present such study for purposes of 
comparison. (R. 1134-B, 1226-B). Such a study was duly 
prepared and presented, but no party affirmatively advo- 


cated its adoption or presented as much as a single word 
of evidence showing that it was preferable to the Staff’s 
Method 1. 


At the conclusion of the second of the two administrative 
hearings on April 9, 1957, the Presiding Examiner fixed a 
schedule for the filing of simultaneous briefs in both pro- 
ceedings, with final briefs due August 23, 1957.4 


10 All three methods involve the allocation of costs in addition to gas pur- 
chase costs, ¢.g., transmission costs, but only the Commission’s treatment of 
the gas purchase costs has been brought here for review. 


11 During the hearings Willmut and others moved to dismiss the rate filings 
as contractually unauthorized under United Gas Pipe Line Co. v. Mobile Gas 
Service Corp., 350 U.S. 332 (1956). The Commission’s order denying these 
motions, 16 F.P.C. 19 (1956), was reversed by this Court, Memphis Light, Gas 
and Water Division v. F.P.C., 102 U.S. App. D. C. 77, 250 F. 2d 402 (1957), 
but the Commission’s order was subsequently affirmed in United Gas Pipe 
Line Co. v. Memphis Light, Gas and Water Division, 358 U.S. 103 (1958). 


Post Hearing Developments 


On July 8, 1957 this Court rendered its decision in 
Mississippi River Fuel Corp. v. F.P.C., 102 U.S. App. D.C. 
238, 252 F. 2d 619, holding, inter alia, that in view of its 
City of Detroit decision fair field price alone was legally 
inadequate to show that transfers from United to Union 
were ‘‘not mere bookkeeping. or intra-corporate system 
adjustments’? and that ‘‘to include the increased prices 
in the costs of United the Commission must at least deter- 
mine that the increases were justified by reason of Union’s 
costs or by reason of some other stated end of the Natural 
Gas Act.”? 252 F. 2d at 623. By order of August 16, 
1957, the Commission, on United’s motion, directed that 
the filing of Staff’s and Intervenors’ briefs be postponed 
until 30 days after the final disposition of the Mississippi 
River case (R. 22186-88). 18 F.P.C. 177 (1957). 


On December 16, 1957 the Supreme Court entered an 
order denying certiorari in Mississippi River and thus 
terminated the litigation. 355 U.S. 904 (1957). There- 
after, on November 28, 1958, Willmut, asserting that if 
these proceedings were to be decided upon the record, the 
transfers to Union must necessarily be disallowed, renewed 
its motion to dismiss the rate increase filing in Docket No. 
G-9547 and initially moved the dismissal of the filing in 
Docket No. G-10592 on the ground that since the United- 
Union transfers exceeded the total amounts of the claimed 
rate increases in such dockets (a fact expressly recognized 
by the Commission at 18 F.P.C. 178), the disallowance of 
the transfers must result in the dismissal of the respective 
rate increase filings. (R. 22189-93). No action was taken 
upon the motion. 


On January 2, 1958, over two years after this Court’s 
City of Detroit decision, United moved to reopen the record 
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in these proceedings, apparently in order to incorporate the 
Union rate schedules. (R. 22199-207).%2 


The Commission issued, throughout the winter and 
spring of 1958, successive extensions of time for the filing 
of briefs, and then on June 20, 1958 in effect granted 
United’s motion to reopen by incorporating by reference 
almost 200 of Union’s recently-filed rate schedules. 
(R. 22313-15). 


The Data Dehors the Record 


On January 19, 1959, shortly after the last brief was filed 
(but almost two years after the close of hearings), the 
Commission wrote United requesting that it furnish cost 
data relating to the dockets under consideration, advising 
United that submission of the data ‘‘would have the effect 
of expediting the staff’s examination of your file as well 
as the ultimate decision of the case.’"* United supplied 
the requested data, but the Commission, while it expressly 
considered the data (R. 22582-3), chose not to make it 


12 In support of such motion United stated that Union had filed rate sched- 
ules with the Commission in compliance with the Commission’s No. 174 series 
orders, 13 F.P.C. 1195, 1255, 1410 (1954). Although these orders had been 
issued in 1954, Union resisted the Commission’s jurisdiction, see Union Pro- 
ducing Co. v. F.P.C., 127 F. Supp. 88 (D.C.D.C., 1954), rev’d, 230 F. 2d 
36, cert. denied, 351 U.S. 927 (1956), requiring the Commission to institute 
an investigation concerning Union in Docket No. G-10060, 15 F.P.C. 1218 
(1956). On October 3, 1957 the Commission found Union to be a natural 
gas company and issued a formal order to show cause why civil and criminal 
penalties should not be imposed upon it and its officers and directors, 18 
F.P.C. 387 (1957), and shortly thereafter Union began applying for certificates 
and filing rate schedules. 


13 The letter has not been certified as part of the record but is quoted in the 
Examiner’s Initial Decision at R, 22721. While the Memphis litigation was 
before the courts, the Commission virtually ceased processing pending pipeline 
rate cases. However, after the Supreme Court’s decision reaffirmed its juris- 
diction, United Gas Pipe Line Co. v. Memphis Light, Gas and Water Division, 
358 U.S. 103 (1958), the Commission announced a program for resolving 
accumulated pipeline rate filings, FPC Release No. 10,204 (December 19, 1958), 
and its letter to United was possibly part of this program. 
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a part of the record, and it has never been available to 
the Examiner or the parties. 


The Presiding Examiner’s Memorandum 

On June 25, 1959, the Presiding Examiner, noting 
United’s subsequent rate increases and its submittal of 
extra-record cost data to the Commission, certified the 
following questions to the Commission: 


(1) Should not Docket Nos. G-9547 and G-10592 be 
reopened for the purpose of obtaining evidence con- 
cerning a test period which would be representative of 
rates for United for the future? (2) Should not the 
record be reopened to take evidence of actual costs for 
‘“‘locked-in’’ periods covered by Docket Nos. G-9547 
and G-10592? (3) Should not some other and addi- 
tional action be taken by the Commission in order to 
afford all parties to these proceedings full protection 
of their rights under the Natural Gas Act and Admin- 
istrative Procedure Act? (R. 22483-88). 


After circulating the Examiner’s memorandum to all 
parties for comment (R. 22489), the Commission, expressly 
motivated by the extra-record information received in 
response to its January 9, 1959 request, on August 6, 1959 
took the absolutely unprecedented step of directing the 
Presiding Examiner to determine ‘‘apart from the figures’’ 
employed in Docket Nos. G-9547 and G-10592: 


. . . the governing principles to be applied in the 
disposition of the issues presented on the records in 
these proceedings . . . including (1) proper disposition 
of charges to Account 100.5, (2) appropriate method 
for allocating cost of service, and (3) proper rate of 
return to be allowed United. 


In reaching these conclusions, we are mindful of the 
fact that United, pursuant to a letter request of the 
Secretary of the Commission dated January 19, 1959, 
has prepared and submitted cost of service studies 
reflecting the results of United’s operations during the 
periods covered by the rate findings involved in Docket 
Nos. G-9547 and G-10592. We are also aware that 
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the Staff has been and is engaged in study and analysis 
of such data. (R. 22582-3). 


The Examiner’s Decision 


On April 5, 1960 the Presiding Examiner issued an 
extensive decision which dealt primarily with the three 
principal issues expressly mentioned by the Commission’s 
order of August 6, 1959—the proper treatment of Account 
100.5“ the proper method of determining United’s rate 
of return,’ and the proper method of allocating the cost of 
gas to United among its customers. (R. 22718-860). The 
Examiner did not decide the lawfulness of including the 
United-Union intra-corporate system payments in United’s 
cost of service, since he construed the Commission’s order 
reopening the record (supra, p. 9) to incorporate Union’s 
rate schedules as a binding holding that United was entitled 
to include, as part of its gas purchase costs, payments 
made to Union computed at June 7, 1954 rate levels. 
(R. 22736). 


The Examiner, in determining the method of cost allo- 
cation to be applied to United, reviewed at length the 
history of zoning and cost allocation on United’s system, 
as well as the evidence in the record relating to the opera- 
tion and flow of gas throughout the pipeline system. After 
analyzing in detail the evidence in both dockets, the Exam- 
iner found with respect to the allocation of United’s gas 
purchase costs: 


It is clear that United’s entire gas resources form a 
common pool for all of United’s customers. Gas prices 
for United have risen in all zones, but the rate of 
increase in the cost of gas coming from the Louisiana 
Gulf Coast has been at a faster pace than elsewhere, 
and if this relatively sharp rise in price is placed 


14 This matter is not before this Court. 
15 This matter is not before this Court. 
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almost entirely on Jackson Zone customers, their rates 
will be disproportionately and unfairly higher than 
are the rates of the other jurisdictional customers on 
United’s system. In view of these circumstances, and 
particularly in view of the fact that it will be inequi- 
table to place on the shoulders of the Jackson Zone 
customers alone on a system possessing the operating 
characteristics of United, the rapid rise in gas pur- 
chased costs in Southern Louisiana, the only just and 
reasonable resolution of the problem is the assignment 
of average system-wide gas costs to all customers. 
(R. 22807). 


In rejecting Method 8 as a means of allocating gas pur- 
chase costs, the Examiner further stated: 


The situation which would arise, therefore, if Method 
No. 8 were employed here without modification, would 
be that only the customers in the Jackson Zone would 
bear practically the full brunt of the higher cost of 
gas purchases made by United in the area of the 
Louisiana Gulf, and the burden of these higher costs 
as compared to the gas costs in other areas would not 
be shared by the other jurisdictional customers. In 
a system such as United’s, which is wholly integrated, 
highly efficient and extremely flexible, and where the 
management has the power to place an Mef of gas 
any place it chooses to place it on the system, it hardly 
seems reasonable to conclude that customers in the 
Jackson Zone should pay disproportionately hivher 
rates for gas which they must buy as comnared to con- 
sumers in the Central Zone and elsewhere on this 
system.... (R. 22730-1). 


Accordingly, in his Initial Decision, the Examiner adopted 
the Staff allocation of United’s costs, i.e., Method 1, which 
‘¢rolled-in’’ or averaged United’s gas purchase costs over 
the entire system. 


Willmut filed exceptions to the Examiner’s Decision, 
wherein it once again urged its motion to dismiss the rate 
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filings as unsupported. (R. 23183-90). Oral argument on the 
exceptions and motion was held before the Commission on 
July 12, 1960. (R. 4311-435). 


The Commission’s Order 


The order under review was issued on January 4, 1961, 
approximately six months after argument. (R. 23241-49). 
In it the Commission modified the Examiner’s Decision, 
and denied the several motions to dismiss United’s rate 
increases in their entirety for United’s failure to show 
economic justification for its intra-system payments to 
Union. In denying the motions the Commission distin- 
guished this Court’s decision in the Mississippi River Fuel 
ease as follows: 


In Mississippi River Fuel Corporation v. F.P.C., supra, 
upon which the movants now rely, the court stated 
that the fairness of Union’s contract prices to United 
should not be determined by the use of fair field prices. 
Since that decision Union has complied with the terms 
of the Act and our Regulations and filed its rates with 
us as required. We have treated Union’s filings as 
we have treated all producer filings. The contract 
prices as of June 7, 1954, were accepted and all later 
price changes have been made subject to all of the 
provisions of the Act and our Regulations. Proper 
rates for Union have been the subject of full hearings 
and proceedings. It has not been our practice to 
consider all of the rates of all affiliated companies 
each time one of the affiliates makes a rate filing. Each 
company has been given separate consideration and 
the rates between affiliates have been held to the same 
standards as for rates charged to non-affiliates.”” 


17 The Commission also noted what it termed a ‘‘holding’’ by the Examiner 
that the transfers by United to Union based on June 7, 1954 contract prices 
were properly included in United’s cost of service. (R. 23246). The Examiner 
did not so hold. He expressly stated that he did not consider the merits of 
the motions to dismiss United’s increases because he felt bound by the prior 
Commission action incorporating the Union rate schedules into the records. 
(RB. 22739). 
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On the issue of the proper allocation of costs, the Com- 
mission noted that the Examiner favored the application 
of Method 8 to transmission costs (using zones) and the 
‘‘rolling-in’’, or system-wide averaging, of gas purchase 
costs (R. 23243), but that he had felt compelled to reject 
Method 8 for application to transmission costs because it 
was not supported by any evidence, and had adopted 
Method 1. (R. 23244). While not over-ruling the Examiner’s 
finding to the effect that United’s ‘‘entire gas resources 
form a common pool for all of [United’s] . . . customers,”’ 
the Commission held that the interconnected nature of 
United’s system should not be controlling, and concluded: 


. . We see no evidence in the present record which 
convinces us that the alocations made in Docket No. 
G-1142 (Method 8) are unfair or discriminatory or 
that rolling in gas costs throughout the entire system 
would be more fair and reasonable. In fact it appears 
that rolling in all gas costs would cause an unreason- 
able shift of costs to the southwest and central zones, 
would be contrary to the historical rate design of the 
system and would place an undue burden on United’s 
non-jurisdictional customers who will not receive any 
benefit from United’s purchases in southern Louisiana. 


Accordingly, expressly relying only upon its own prior 
judgment and the Examiner’s prior decision in G-1142 
(which he himself had repudiated as to allocation of gas 
purchase costs in his decision in the instant dockets) but 
not upon any evidence in this record, the Commission modi- 
fied the Examiner’s decision by substituting Method 8 for 
the Staff’s Method 1. (R. 23243-45). The Commission also 
said that in the Mississippi River Fuel case this Court had 
““apheld’’ the use of Method 8. This is misleading. The pro- 
priety of the use of Method 8 as such was not there in issue. 
The issue was whether it could be applied to determine the 
costs to be borne by Mississippi River in the light of the 
terms of the particular contracts between it and United. 


Applications for Rehearing 
and Initiation of Review 

Willmut and others sought rehearing of the Commis- 
sion’s order, contending that the Commission’s Method 8 
allocation was unsupported by substantial, or indeed, any 
evidence, misinterpreted prior Commission and Court deci- 
sions, and misapprehended the Commission’s responsibili- 
ties under the Act; and that the Commission’s attempt to 
determine United’s rates without requiring economic justifi- 
cation for United’s intra-system transfers to Union consti- 
tuted an abuse of discretion and error of law. (R. 23272-90). 


By order of March 3, 1961, the Commission denied all 
petitions for rehearing, stating, solely on the basis of its 
knowledge and experience gained in reviewing producer 
prices for sales similar to Union’s, that reopening the 
proceedings to test Union’s rates could conceivably work 
more to the detriment than the benefit of United’s cus- 
tomers. (R. 23336-37). The Commission also brushed aside 


objections to its decision to segregate, rather than to 
‘‘roll-in’’ United’s gas purchase costs, stating merely that 
there was no compelling evidence that would require 
a change from the Method 8 allocation which it had em- 
ployed in approving the settlement of United’s last rate 
ease. (R, 23299-315). 


RELEVANT STATUTES AND RULES 


The relevant statutes and rules are set forth in Ap- 
pendix A hereto. 
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STATEMENT OF POINTS 


1. Respondent erred in denying Petitioner’s motion 
to dismiss the rate increase filings of United because of 
the failure of United to factually justify the reasonable- 
ness of gas purchase payments made to its affiliate, which 
payments exceeded the amount of the increases requested. 


2. Respondent erred in allocating United’s cost of pur- 
chased gas by the adoption of a method which is dis- 
criminatory and unlawful, is contrary to Respondent’s own 
precedents and those of the Courts, and was not supported 
by substantial evidence. 


SUMMARY OF ARGUMENT 
Point I 


To support the substantial payments for gas purchased 
from its affiliate Union Producing Company, United 
presented evidence limited to comparable prices for other 
sales on a field by field basis. This is the same type of 
evidence which United presented in its preceding rate 
case and which, upon review by this Court, was specifically 
declared to be inadequate to sustain the burden of proving 
the reasonableness of rate increases in a proceeding under 
Section 4 of the Natural Gas Act. Mississippi River Fuel 
v. F.P.C., 102 App. D. C. 238, 252 F. 2d 619. 


The filing by Union of its gas sales contracts with the 
Commission did not relieve United of its burden of 
factually justifying the intra-corporate payments during 
the periods here involved. These contracts were inten- 
tionally withheld from the Commission pursuant to Union’s 
continuing and wilful violation of the Natural Gas Act, 
and were not, in fact, filed until the closing weeks of the 
locked-in periods in these proceedings and well after 
hearings had been concluded. Consequently, the Com- 
mission has never determined the reasonableness of the 
rates which were charged United during these periods 
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and, under the Natural Gas Act, it has no authority to 
do so now except in these proceedings on United’s rates. 


The fact that the Commission now has jurisdiction over 
the rates of both United and Union does not make in- 
applicable the ‘‘no profits between affiliates’? rule as 
applied to the reasonableness of United’s cost of service. 
Even though the rate charged by a natural gas supplier 
is a legal one, that fact does not preclude the Commission 
from determining whether the cost to the affiliated pur- 
chaser is unreasonable and would result in improper intra- 
corporate profits to be paid by the ultimate consumer. 


Point II 


Respondent in refusing to allocate United’s cost of 
purchased gas by means of a ‘‘rolled-in’’ or system-wide 
method, held that United’s system was ‘‘in fact two 
separate systems,’’ (R. 23244). In doing so it directly 
contradicted findings which it had made in ecertificating a 


major portion of United’s facilities only four years before 
the commencement of these proceedings, which findings it 
had affirmed less than three months before its order here 
under review. This complete about-face is not supported 
by any evidence indicating changed circumstances since the 
prior findings. To the contrary, the uncontradicted 
evidence of record confirms these prior findings by show- 
ing that United’s facilities constitute a completely 
integrated and flexible system with a common pool of gas 
utilized for the benefit of all its customers. 


Respondent fails in its attempt to defend its refusal to 
roll in United’s cost of purchased gas on the ground that 
it would be contrary to the historical rate design of the 
United system. No evidence was presented to justify 
the method to which it attached historical significance. 
Moreover, there have only been two prior rate proceed- 
ings involving United and in each instance they were 
terminated by agreement among the parties without a 
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determination by Respondent of the lawfulness of the rates. 
Assuming, arguendo, that the allocation method (Method 
8) utilized in United’s prior rate proceeding was approved 
by Respondent as lawful, the short period during which the 
rates resulting from those proceedings were effective can- 
not clothe them or any subsequent rates based on the same 
method with any historical sanctity. 


This is especially so in view of the substantial evidence 
in the instant proceedings that rates based on Method 8 
would cause a sharp increase in the cost of gas purchased 
by United’s jurisdictional customers in the Jackson Zone. 
This is primarily due to circumstances not apparent in 
the prior rate proceeding but clearly apparent here both 
by evidence of record and facts available to Respondent 
by official notice, viz, that the cost of gas purchased by 
United in Southern Louisiana is at a higher level than 
that purchased in other areas and is increasing at a 
steeper pace. Although it did not acknowledge these 
changed circumstances, Respondent necessarily recognized 


them by finding that the rolling in of gas costs would 
burden United’s non-jurisdictional customers, a burden 
which could only result from the sharing of the cost of the 
higher priced Louisiana gas. In so finding, Respondent 
ignored its primary duty under the Natural Gas Act, Le., 
the protection of jurisdictional customers and ultimate con- 
sumers from unlawful and discriminatory rates. 


The method adopted by Respondent is not in accord with 
the practice which it has consistently followed in allocating 
gas costs, and is based on findings which, on their face, do 
not meet the standards for regulation required to be met 
by the Natural Gas Act, the Administrative Procedure Act 
and the Courts. 
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ARGUMENT 
POINT I 
THE DENIAL OF THE MOTION TO DISMISS 


The Proceedings Before Respondent 


United is seeking in Docket Nos. G-9547 and G-10592 
rate increases totaling approximately $15,835,106 grounded 
primarily on increases in its cost of purchased gas. Sub- 
stantial volumes of gas are purchased by United from 
Union Producing Company, which like itself is wholly- 
owned by United Gas Corporation. Out of $241,402,874 
claimed by United as its cost of purchased gas in the 
combined test years, approximately $34,320,769, or about 
14.2% constitutes charges for gas purchased from its sister 
Union. (R. 1170, 609-B). To justify these charges United 
presented evidence restricted to the contract prices in effect 
during the test year periods and a comparison of these 
prices with other prices on a field by field basis. (R. 1158, 
et seq., R. 5260-5273, 5910-5919). No evidence was offered 


regarding Union’s cost of production, or profits connected 
with these intra-corporate sales. 


United deliberately chose to so limit its evidence not- 
withstanding its admitted and consistent policy of 
paying rates in excess of those required by its contracts 
with Union. (R. 1160, 57-B). These contracts were of the 
Mobile type (United Gas Pipe Line Company v. Mobile Gas 
Service Corp., 350 U.S. 332), i.e, long-term contracts at 
fixed prices. Nonetheless, whenever United entered into 
contracts with other producers of gas from the same gas 
fields at prices higher than those provided in its contracts 
with Union, it voluntarily amended or superseded its 
contracts with Union to conform the prices therein to those 
contained in the contracts with the non-affiliated producers. 
(R. 1160, 1161). Indeed, this practice was not limited to 
fields where Union produces gas. (R. 1167-1173). The 
only indication of any consideration running to United 
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for these voluntary increases is evidence that the durations 
of the contracts were extended. (R. 1161-1166). In view 
of the 100% affiliation this, of course, conferred no actual 
benefit on United. United Gas Corporation, the sole owner 
of both United and Union has full legal and practical 
authority to require such sales and deliveries of gas by 
Union to United as it desires. 


The evidence that United presented in support of the 
reasonableness of the gas purchase payments to Union in 
these dockets is the same type of evidence which it 
presented and the Commission accepted in United’s preced- 
ing rate case in Docket No. G-1142. The adequacy of such 
evidence was squarely before this Court in Mississippi 
River Fuel Corporation v. F.P.C., supra. After holding 
that ‘‘A 100 per cent affiliate stands in the same position 
as does the integrated producing ‘arm’ of a pipe-line 
company,’’ the Court stated: 


.. . The same course of reasoning which we followed 
in the City of Detroit case is applicable here. There- 
fore we think the Commission must at least inquire 
into the factual justification for the price increases 
paid by United to Union. By this we mean that to 
include the increased prices in the costs of United the 
Commission must at least determine that the increases 
were justified by reason of Union’s costs or by reason 
of some other stated end of the Natural Gas Act; the 
Commission must ascertain that they were not mere 
bookkeeping or intra-corporate-system adjustments. 
252 F. 2d at p. 623. 


The reference to the City of Detroit Case was to City of 
Detroit v. F.P.C., 230 F. 2d 810, where this Court rejected 
the Commission’s view that for the purpose of determining 
a pipeline’s cost of service its self-produced gas should 
be treated as though the pipeline had purchased it at prices 
fixed by arms-length bargaining. This Court held that 
the Commission must examine the cost of such gas by 
the conventional rate base method. 
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Notwithstanding these decisions and the absence of any 
evidence of the cost to Union of producing and delivering 
gas to United, Respondent allowed in United’s cost of 
service the prices paid to Union at the contract rate in 
effect on June 7, 1954. Respondent, in denying the motions 
to dismiss, concluded that the Mississippi River Fuel 
decision was inapplicable because subsequent to its issuance 
Union had complied with the Natural Gas Act by filing its 
contracts with the Commission which, in turn, accepted 
the rates contained therein effective on and after June 7, 
1954 as legal rates under Section 4(c) of the Natural Gas 
Act. Respondent reasoned in its January 4, 1961 order 
(R. 23246) that all of Union’s subsequent price changes 
«¢. . . have been made subject to all of the provisions of 
the Act and our regulations’’, that ‘‘. . . [pJroper rates 
for Union have been the subject of full hearings and pro- 
ceedings’’; and that it saw ‘‘. . . no unfairness to con- 
sumers as a result of including sellers’ rates found to be 
acceptable in separate determinations in the service cost 


of an affiliated rate proponent.’’ 


Respondent's Distinction of the Mississippi 
River Fuel Decision Is Invalid 

It is of course true that after this Court decided Missis- 
sippt River Fuel Union ended its continuing violation of 
the Act and submitted to Respondent’s jurisdiction. In- 
deed the developments leading up to this event appear, in 
retrospect, to have been hastened, if not motivated, by that 
decision. To implement the June 7, 1954 decision of the 
Supreme Court in Phillips Petroleum Company v. Wiscon- 
sin, 347 U.S. 672, the Commission issued its series of ‘‘No. 
174 Orders,”’ whereby it amended its regulations to require 
independent producers to file rate schedules and certificate 
applications on or before December 1, 1954. (13 F.P.C. 
1195, 1255, 1410, 1576). Union did not comply but instead 
filed a complaint in the United States District Court for 
the District of Columbia to enjoin the Commission from 
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enforcing these regulations as to it. The Court granted 
the injunction but specifically permitted the Commission 
to administratively determine, by means of a properly 
instituted hearing, whether or not Union was a ‘‘natural 
gas company’’. Union Producing Co. v. F. P. C., 127 F. 
Supp. 88 (December 1, 1954). 


Fifteen months later, on March 9, 1956, the Commission 
issued an order in Docket No. G-10060, 15 F.P.C. 1218, 
instituting an investigation into Union’s operations, direct- 
ing both Union and United to submit certain data respect- 
ing their operations, and ordering a public hearing to deter- 
mine Union’s status. The specified data, as modified by a 
subsequent order (15 F.P.C. 1367), was supplied but no 
hearing was held. Then, on October 3, 1957, shortly after 
this Court denied rehearing in Mississippi River Fuel, and 
well after the conclusion of all hearings in these proceed- 
ings, the Commission issued an order finding Union to 
be a ‘‘natural-gas company’’ without rate schedules on 
file or certificates in force as required by Sections 4 and 7 
of the Act respectively. The order directed Union, inter 
alia, to show cause, ‘‘if any there be’’, why the Commission 
should not transmit to the Attorney General for the insti- 
tution of necessary proceedings evidence that Union, and 
its officers and directors, were wilfully and knowingly 
violating the provisions of the Natural Gas Act and the 
rules and regulations thereunder. (18 F.P.C. 387, 391, 
392). Union reacted to this order, not by showing cause, 
but by commencing, on October 31, 1957, to file its contracts 
with the Commission as rate schedules. Thus, not until 
nearly three and one-half years after the Phillips decision, 
did the Commission determine or obtain jurisdiction over 
Union. 

Under these circumstances the Commission does not 
and cannot maintain that Union had on file with it 
effective rate schedules applicable to United during the 
locked in periods covered by Docket Nos. G-9547 and 
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G-10592. With the exception of the closing weeks in the 
latter period Union’s status was precisely the same in 
these proceedings as it was during the period involved 
in Mississippi River Fuel, viz., a producer of gas whose 
rates were not filed with and regulated by the Commission. 
Nor can the Commission contend, as its January 4, 1961 
order seems to suggest, that Union’s belated tender of its 
contracts after October 31, 1957 had the effect of establish- 
ing those rates as legal under Section 4(c) of the Act 
retroactively to June 7, 1954. Assuming arguendo its 
power to make those rates retroactively legal, Respondent 
specifically refrained from exercising any such power, as 
shown by its order of June 20, 1958, which states that 
Union’s ‘‘. . . schedules (contracts) reflecting rates in 
effect on June 7, 1954, were accepted as basic rates, with- 
out specification of the effective dates.”? (R. 22314). 


Obviously, because of its wilful violations of the Act, no 
proceedings involving Union directly were or could have 
been held by Respondent during these locked in periods 
to determine the reasonableness of the intra-corporate 
gas purchase charges. Nor have proper rates for Union 
ever been the subject of full hearings or proceedings as 
Respondent claims. The Commission did not invoke its 
review powers over Union’s rates to United in issue in 
these proceedings until April 29, 1959, when it initiated 
an investigation under Section 5(a) into all of its rates 
and consolidated it with pending Section 4(e) proceedings 
on certain increased rates in Docket No. G-13811, et al. 
These consolidated proceedings have not been completed, 
but in fact were still in the hearing stage on March 3, 1961, 
the date of the Commission’s order denying rehearing. 
Hearings have been only recently concluded and the Ex- 
aminer’s briefing schedule which extends into January 1962 
assures a further long delay in the final determination as 
to the lawfulness of Union’s rates. 


Despite the foregoing, Respondent insists that it need 
only treat Union’s charges as it would any other jaris- 
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dictional affiliate. Thus it states that ‘‘[i]t has not been 
our practice to consider all of the rates of all affiliated 
companies each time one of the affiliates makes a rate 
filing’? and cites as examples the systems of Columbia 
Gas Company and Consolidated Natural Gas Company, 
each of which has several jurisdictional subsidiaries. 
(R. 23246). Rather than strengthening its position, these 
examples illustrate precisely the invalidity of Respond- 
ent’s action in the instant proceedings. 


Obviously, as pointed out by Willmut in its Petition for 
Rehearing (R. 23278), if the rates of Affiliate A to Affiliate 
B are under investigation and being collected under bond 
subject to refund, and the rates of Affiliate B to Distri- 
butor C based thereon are also under investigation and be- 
ing collected under bond subject to refund, Distributor C 
and the public buying from it cannot be hurt because 
Respondent chooses not to consider the rates of Affiliate A 
in the proceedings on the rates of Affiliate B. That is the 
situation with respect to Respondent’s examples, but it 
is not the situation here. 


The rates paid by United to Union during the periods 
United’s rates in issue were effective were not being 
collected under bond subject to refund for, as we have 
seen, Union’s status as a natural-gas company was not 
determined until October 3, 1957 and it did not submit 
to Respondent’s jurisdiction until October 31, 1957, more 
than two years after United’s initial filing in Docket 
No. G-9547. Respondent is therefore without power to 
determine their lawfulness, much less to order Union to 
refund any amounts collected under them. It has no power 
in proceedings under Section 5 of the Act to issue retro- 
active orders. It may fix no rates except those ‘‘to be there- 
after observed and in force.”? F. P. C. v. Hope Natural 
Gas Co., 320 US. 591, 64 S. Ct. 281; United Gas Pipe Line 
Co. v. Mobile Gas Service Corp., 350 U.S. 332, 76 S. Ct. 373. 
A fortiori, it has no power to modify Union’s rates for a 
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period before they were filed and formally subject to 
Respondent’s jurisdiction. It follows that Willmut is not, as 
Respondent in its January 4, 1961 order would have it, seek- 
ing to use the mere existence of an affiliation to nullify the 
validity of its ‘‘rate determination for the affiliated seller.”’ 
(R. 23246). The fact is there has never been and can never 
be a rate determination for Union that will establish the 
lawfulness of these intra-corporate charges paid it by 
United. Manifestly, if the ‘‘full protection to consumers’? 
to which Respondent alludes is to be realized at all, it must 
be in these proceedings on United’s rates. 


Respondent Has Misconceived 
Its Statutory Responsibilities 

Although the rationale on which Respondent attempts 
to distinguish Mississippi River Fuel is not clear from 
either its January 4, 1961 or March 3, 1961 orders, it 
apparently believes that Union’s contracts, when filed and 
accepted, became the legal rates which it is now prohibited 


from changing except in proceedings involving Union 
directly. This position and the authority for it are 
indicated, not by Respondent, but by a concurring state- 
ment of Commissioner Kline to the March 3 order denying 
rehearing, in which he states: 


It will create undue administrative burdens on the 
Commission if it must inquire into the rates of 
independent producers in pipeline rate cases as well as 
in producer cases. Such a procedure would permit a 
collateral attack on the filed rates of an independent 
producer. This would seem to be contrary to the 
decision of the Supreme Court of the United States 
in Montana Dakota Utilities Company vs. N.W. Public 
Service Company, 341 U.S, 246. (RB. 23338). 


We have already seen, however, that during the locked 
in periods here involved Union’s contracts were not on file 
with the Commission and that the only proceeding in 
which the reasonableness of its charges to United can 
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be determined is in the proceedings on United’s rates. 
Thus, the problem of collateral attack cannot arise. More- 
over, in view of this Court’s conclusion that Union is 
equivalent to the ‘‘producing arm” of United (Mississippi 
River Fuel, 252 F. 2d at p. 622) and the Commission’s 
description of the United Gas Corporation system as an 
‘integrated enterprise engaged in the production and 
purchase, transportation, distribution and sale of natural 
gas’’ (See fn. 5, supra), the characterization of Union as 
an independent producer is wholly unrealistic." 


But even more basically, the rule in Montana Dakota has 
no applicability to the issue here. That case involved two 
formerly affiliated electric companies subject to the Federal 
Power Act. Montana Dakota Util. Co. v. Northwestern 
Pub. S. Co., 341 U.S. 246. Upon the termination of the 
affiliation Montana Dakota sued Northwestern Public 
Service Company for reparations in a United States Dis- 
trict Court, claiming that under a contract providing for 
interchange of electricity during the affiliation period it 
had been forced to pay unreasonably high charges for 
services received from Northwestern, and forced to accept 
unreasonably low prices for services provided to it. Montana 
Dakota was successful in the District Court but the judg- 
ment was reversed by the Court of Appeals. 181 F. 2d 19 
(CA 8). The Supreme Court, after noting that the con- 
tracts had been filed and accepted by the Commission, 
upheld the Court of Appeals, stating that Montana Dakota 
could claim 


‘¢|.. no rate as a legal right that [was] other than the 
filed rate, whether fixed or merely accepted by the 
Commission, and not even a Court can authorize 
commerce in the commodity on other terms.’’ (341 
U.S. at p. 251). 


18To so describe Union is, in fact, to contradict Respondent’s finding 
in its show cause order of October 3, 1957 (18 F.P.C. at p. 388) that 
out of the 232,576,915 Mcf of gas sold by Union in calendar year 1955 (the 
year in which United filed its increased rates in Docket No. G-9547) United 
purchased 216,532,002 Mcf, or approximately 92 percent. 
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The Montana Dakota Case has no bearing here, The 
question there was whether Northwestern had a legal right 
to collect monies from Montana Dakota. The question here 
is not whether Union has a legal right, either under its 
contracts with United or under the Natural Gas Act or 
both, to collect and retain particular rates for gas it sold 
to United. The question is whether United reasonably and 
prudently obligated itself to pay and paid those rates, i.e., 
whether United’s costs for gas purchased from Union 
were reasonable. 


The reasonablness of the costs a public utility seeks 
to pass on to its customers is always subject to review 
by the governmental agency charged with the duty of 
determining the lawfulness of its rates. If the utility 
ineurs costs higher than reasonably necessary it may not 
recover them in its rates, whether or not it is legally 
obligated to pay those costs. Thus, for example, can it 
be doubted that United would not be allowed to recover 


in rates to its customers $50 a ton for pipe which it could 
reasonably and prudently have purchased for $10 a ton? 
Certainly not. Would the fact that it paid $50 under a 
valid and enforceable contract with a pipe manufacturer 
make any difference? Certainly not. 


The corollary of the rule that a utility can recover from 
its customers only costs reasonably incurred is that no 
profits will be permitted between affiliates and that when 
the costs are payments to an affiliate, the burden of proving 
their reasonableness is on the utility. See United Fuel 
Gas Co, v. RR. Com., 278 U.S. 300; Western Distributing 
Co. v. Public Service Com., 285 U.S. 119; Dayton Power 
& Light Co v. Public Util. Com., 292 U.S. 290; Natural Gas 
Pipeline Co. v. Slattery, 302 U.S. 300. 


Nothing in the opinions in Montana Dakota alters these 
firmly established rules. This is clear from the fact that 
subsequent to that decision this very Court applied them 
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to United and Union in Mississippi River Fuel, supra. 
Nor is it of any moment that Union’s rates to United 
are now as were Northwestern’s rates to Montana Dakota, 
legal rates in that they are filed and effective under Section 
4(c) of the Natural Gas Act. Indeed, the Commission 
itself has so held. Home Gas Company, 2 F.P.C. 402. 


In the Home case the Commission did just what it refused 
to do here, namely dismissed an application by a natural 
gas pipeline for failure to justify prices paid to affiliated 
producers. Relying on Western Distributing, supra, the 
Commission said: 


The Commission is entitled to be informed fully and 
completely on the details of any transaction between 
affiliated companies, and the Commission will insist 
that every company coming before it will discharge its 
obligation in that regard. 


The contention of respondent that the rates of its 
affiliates are justified merely because they are on file 


with the Commission is summarily dismissed. The 
rate schedules referred to were all initial filings made 
pursuant to section 4(¢) of the Natural Gas Act. The 
acceptance for filing of a schedule does not mean that 
the Commission approves it, and does not, for the 
purposes of this kind of proceeding, establish its just- 
ness, reasonablness, or propriety. (2 F.P.C. at p. 409, 
Emphasis supplied). 


The Commission’s holding in the Home Case recognizes 
what the Western Distributing Case makes clear, namely 
that the purpose of the rules it refused to apply here is 
not to protect affiliates from each other, but to assure that 
dealings between affiliates do not produce unreasonable 
rates to consumers. Those rules are applied not to fix the 
price for goods and services one affiliate pays the other, 
but to determine whether consumers can lawfully be re- 
quired to bear the burden of that price. Hence their 
inapplicability in Montana Dakota. 
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No customers of Montana Dakota made any claim against 
it, and as the Supreme Court pointed out, there was no 
machinery available to restore to those customers any 
monies they paid to meet Montana Dakota’s excessive pay- 
ments to Northwestern. In contrast, in this case customers 
of United are making claim against it, and there is 
machinery for protecting them, namely a proceeding before 
the Commission in which it has jurisdiction to prevent 
just such unlawful exactions as those in the Montana 
Dakota Case. 


Applying the foregoing rules here, it is plain that 
United’s payments to Union cannot be included in its cost 
of service. Indeed, the Commission holds field price evi- 
dence, which is all there is in the record to support those 
payments, insufficient to establish the reasonableness of 
producer rates provided in contracts executed after arms- 
length bargaining. Union Oil Co. et al., 16 F.P.C. 100 
(1956), affd., Union Oil Co. v. F. P. C., 255 F. 2d 548 (CA 
5, 1958). And this Court holds that the reasonableness 
of the costs assigned to the production of gas must be 
tested by evidence on the rate base method. Detroit v. 
F. P.C., supra. 


The Judgment the Court Should Enter 


We submit that we have shown that the Commission’s 
denial of the motion to dismiss United’s case is reversible 
error. We therefore address ourselves to the nature of 
the judgment this Court should enter. To now provide 
United a further opportunity to adduce proof of the rea- 
sonableness of its payments to United would be directly 
contrary to the import of the Natural Gas Act and grossly 
unfair to United’s customers. United has been collecting 
monies under the substantial rate increases in issue since 
the fall of 1955. Thus, for nearly six years it has had the 
benefit of capital which its customers and the ultimate con- 
sumers have supplied by the payment of rates not proven 
just, reasonable, and lawful as required by Section 4(e) 
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of the Act. Moreover, United has filed and is collecting 
five subsequent rate increases totalling over $35,000,000 
annually. No steps have been taken by Respondent to 
determine the reasonableness of these subsequent filings. 


To reopen these proceedings to permit United to adduce 
further evidence would be to condone and encourage a 
procedure whereby a natural gas company could file and 
make effective increased rates under Section 4(d) of the 
Act, keep them in effect for years while it goes through 
the motions of proving its case, and then, after failing to 
do so, continue to keep them effective while hearings are 
reopened and it proceeds to prove another case. This 
procedure, when coupled with United’s well established 
practice of filing rate increases at least once a year, would 
be the coup de grace to the scheme of rate regulation the 
Congress adopted for the purpose of protecting con- 
sumers. To prevent this, and to prevent the subversion 
of the plain requirements of Section 4, as well as to give 
meaning to the command that proceedings under it be 
decided ‘‘as speedily as possible,’ the Court must order 
the Commission to dismiss these proceedings, reinstate the 
rates in effect before they commenced, and order a refund 
of all monies collected under the increases at issue therein. 


POINT IT 
THE ALLOCATION OF UNITED’S PURCHASED GAS COSTS 


Respondent's Findings Contradict Its Prior Holdings 


To aid the presentation and consideration of the argu- 
ment of this Point II we have attached as Appendix B to 
this brief a map that was introduced in evidence in the 
proceedings and reproduced in the Examiner’s decision 
(R. 22808). It shows all of United’s system except the 
wholly independent and physically unconnected system in 
Northwest Mississippi. The heavy lines on the map show 
the boundaries of the rate zones established in the pro- 
ceedings in Docket No. G-1142 and adopted in the instant 
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proceedings. Within each zone customers of the same 
class, e.g., distributing companies such as Willmut, pay 
the same rates. The differentials in rates among zones 
result from the allocation of the total costs of transmission 
and the total cost of purchased gas pursuant to Method 8. 
The Examiner’s decision would not have allocated the 
cost of purchased gas by Method 8. 


Method 8 is explained by the Examiner in his decision 
(R. 22799-22801). It is not explained here because Willmut 
does not here challenge either the Commission’s conclu- 
sion that transmission costs should not be borne by all 
customers in proportion to the amount of gas they take 
or its conclusion that Method 8 is an appropriate method 
of allocating those costs. Willmut’s contention here is 
that the Presiding Examiner correctly held that the aver- 
age cost of United’s total gas supply should be borne by 
all of United’s customers in proportion to the amount 
of gas they take, and that the Commission erred in rejecting 
this holding. 


In rejecting the Examiner’s determination of the proper 
method of allocating United’s purchased gas costs the 
Commission disagreed with two fundamental and quite self- 
evident findings of its Examiner: First, that United’s sys- 
tem is completely integrated and flexible and is operated 
commonly for the benefit of all its customers; second, that 
adherence to the method of allocation used in United’s prior 
rate proceeding in Docket No. G-1142 (Method 8) would 
be unfair and discriminatory. In so doing the Commission 
not only ignored the evidence of record and facts that are 
within its official knowledge, but cavalierly contradicted its 
Staff, its Examiner, and its own prior findings. 


The Commission’s disagreement with the Examiner’s 
first finding is clearly untenable. In 1951 the Commission 
approved a major expansion of United’s system to permit 
it to achieve flexibility and ‘‘better balancing of gas supply 
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in relation to the concentrated markets’? United serves. 
All of United’s system was then, as now, physically inter- 
connected with the exception of the Northwest Mississippi 
Zone, which is not shown on the map because it is wholly 
independent of the rest of the system, and the rates therein 
are not in issue here. Thus, the Commission said: 


The system flexibility which United contends would 
result from construction of the proposed facilities re- 
lates to the ability to shift available supplies of 
gas over the system, rather than the over-all 
operational flexibility which results from intercon- 
nections between existing and new facilities. (10 
F.P.C. 35, at p. 42) 


In approving the expansion the Commission speci- 
fically found that the purposes of the facilities to be 
constructed were to enable a more balanced withdrawal 
and distribution of gas from existing and new gas fields, 
to increase the system’s flexibility, and to enable United 
to meet the initial demands of new customers and the in- 


creased demands of existing customers. (10 F.P.C. at p. 
41). 


The characteristics of United’s system and the proper 
allocations of its cost of service among its various 
customers were the overriding issues in United’s rate pro- 
ceeding in Docket Nos. G-1142, et al. However, these issues 
were not resolved. Instead all of United’s customers ex- 
cept Mississippi River Fuel Corp., as a result of informal 
conferences, proposed a settlement to the Commission, 
which it accepted in Opinion and Order No. 277, issued 
November 2, 1954. 13 F.P.C. 398. Mississippi River Fuel 
refused to agree to the settlement, claiming that it was en- 
titled to two different rates for the gas it purchased from 
United because it came from different sources under differ- 
ent contracts executed at different times. Hearings were 
held on this claim. At those hearings both United and the 
Commission’s Staff vigorously advocated a single rolled in 
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rate on the ground that United’s system was completely 
integrated and used commonly for all customers. The Ex- 
aminer agreed, and made the following findings: 


The testimony presented in the instant proceed- 
ings has shown clearly that United operates a 
completely integrated natural gas system; that all 
of its gas resources both from non-affiliated pro- 
ducers and from Union form a common pool for 
all the customers of United’s system. Dillingham, 
United’s General Superintendent, who had thorough 
knowledge of United’s operations, testified that prior 
to the receipt by Mississippi of gas from United, 
it was commingled and it was not possible to tell 
whether gas received by Mississippi came from the 
area of the Gulf Coast in Texas, or Carthage, 
or any other part of United’s system. (14 F.P.C. 
at page 394; emphasis supplied). 


The Commission adopted these findings, as well as adopting 
with minor modifications the decision of the Examiner 


prescribing a single rate to Mississippi River Fuel. 14 
F.P.C. at p. 406. 


Respondent's Findings Are Contrary to the Evidence 


Having thus twice found that United’s system is com- 
pletely integrated and flexible and that its gas supply con- 
stitutes a common pool for all customers, Respondent pro- 
ceeded to make the following completely opposite finding 
in these proceedings: 


The ability to move gas anywhere within the sys- 
tem may, as a remote possibility, be true, but a real- 
istic appraisal of United’s facilities and operations 
indicates that it is a highly improbable proposition 
which should not be a controlling consideration. A 
study of United’s system shows that it is in fact two 
separate systems with smaller interconnecting facil- 
ities .... (R. 23244). 
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The Commission made no attempt to explain this turn- 
about. It briefly referred to the directions of gas flow. But 
it failed to explain how United’s system could be completely 
integrated and flexible with a gas pool common to all cus- 
tomers on November 8, 1955, when it adopted the Exam- 
iner’s findings in Docket No. G-1142 et al., but constitute 
two separate systems with a ‘‘highly improbable’’ abil- 
ity to move gas anywhere on the system, as it now 
finds on a record developed in proceedings that com- 
menced only three months later. 


Illustrating the Commission’s arbitrary and capricious 
reversal of view is its attempt to justify its action with the 
statement that: 


If [what the Commission called] the two systems 
were owned by different companies it would not be 
contended that the customers of one should absorb 
some of the costs of the other because the second was 
more expensive. (R. 23245). 


Were this premise true this conclusion would obviously 
be correct. But the premise isn’t true. Hence the con- 
clusion is irrelevant to the problem at hand. The Com- 
mission, like the courts, must deal with realities—with what 
is, not with what isn’t. Dealing with what is, we 
search the record in vain for facts to support the 
Commission’s characterization of United’s system as 
two systems in contradiction of its Examiner’s character- 
ization. Indeed, the Examiner, who also heard the earlier 
proceedings on the claim of Mississippi River Fuel, could 
not, absent evidence that circumstances had changed, have 
found that the system was no longer a single system—both 
physically and operationally integrated and flexible. Of 
course, the records in these proceedings show no change 
in the circumstances found to exist on the record in Mis- 
sissippi River Fuel’s case. On the contrary, they confirm 
the Commission’s findings therein, which in turn confirmed 
the findings in the expansion case discussed supra, for they 
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show that United’s operations are so integrated that it is 
impractical, if not impossible, to segregate specific pro- 
duction and transmission facilities as being used exclu- 
sively for the benefit of any specific customer or group 
of customers. In fact, all of United’s customers execept 
those in the Northwest Mississippi zone benefit from all 
of United’s facilities. This becomes perfectly clear from 
the following analysis of the system. 


As the appended map shows United’s pipeline system 
ean be generally described as an egg-shaped grid. One 
complex of lines runs from Southeast Texas along the Gulf 
Coast through Houston and Beaumont to New Orleans, 
Mobile and Pensacola. Another complex of lines runs 
parallel to the southern lines from the Fort Worth-Dallas 
area through Shreveport and Jackson to Mobile where it 
connects with the southern lines. These two East-West 
complexes are interconnected by two 30 inch lines 
running south from Sterlington and Jackson, and by 
two other large lines extending from the Latex area 
near Shreveport to Houston and Beaumont (R. 5322, R. 
5922). The system covers a large service area located 
in five states and extends approximately 800 miles east 
and west and 400 miles north and south. Its gas supply is 
located in more than 289 gas fields and is purchased from 
Union and non-affiliated producers for delivery at ap- 

" proximately 2,000 points (R. 49-B, 5322). These fields are 
widely scattered and major supplies come from practically 
every sector of United’s system, viz., along the southern 
complex from Southeast Texas, Southwest Louisiana and 
the New Orleans Zone, in the North from the Carthage, 
Texas and Monroe, Louisiana areas, and in the East from 
Central Mississippi. (R. 5927-5943, 1306). 


This dispersed supply results in a multi-directional flow 
of gas on the system. Thus, to illustrate briefly, gas flow- 
ing south on the lines from the Latex area to Beaumont and 
Houston physically crosses gas flowing northward from the 
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Southeast Texas area to Sterlington. From the Latex- 
Carthage area in the North gas flows east to Sterlington 
and Jackson, south to Goodrich and Beaumont, southwest 
to Huntsville and west to Dallas and Forth Worth. And 
gas from fields in the Southwest Louisiana Zone flows 
west to points in the same Zone and to Beaumont in the 
Southwest Zone and east into the New Orleans Zone. (R. 
5927-5943). At one time the prevailing flow was south 
from the Latex-Monroe-Carthage area to Houston, Beau- 
mont and New Orleans, but in recent years it has been 
east and north. (R. 1551, 1552). However, the flow east- 
ward from Sterlington to Jackson can be and is reversed 
when United so desires. (R. 704-B, 705-B, 718-B, 809-B.) 


The record further shows that the system facilities per- 
mit United to shift, and United, in fact, does shift gas 
supplies throughout the system to balance the fluctuating 
demand and supply of gas within each zone.” During the 
eight month lapse between the test periods in these two 
dockets the demand in the Jackson Zone rose sharply. 


To meet it United substantially increased the movement 
of gas from the New Orleans and Central Zones. As 
a result, they were left with insufficient supplies to meet 
their own requirements. The deficit in the New Orleans 
Zone was met by increased movements from the South- 
west Louisiana Zone which, in turn, was forced to reduce 
its movements to the Central Zone. This coincided with 
a decrease in the supply within the Central Zone. 
Nevertheless, United was still able to furnish substantial 
gas from that Zone to the Jackson Zone by_increasing 
movements into it from the Houston Zone. (B22322, 5922) 
Thus, a fluctuation in either the supply or the demand 


20 The Examiner so found. He also made findings in full agreement with 
the description of United’s facilities and its gas flow characteristics that 
Willmut states here. (R. 22804). It is significant that, while the Commission 
did not reject these findings, neither did it identify any evidence of record 
to support its own finding that the ability to move gas anywhere on the 
system ‘‘while a remote possibility . . . is a highly improbable proposition.’’ 
(R. 23244). 
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in a single zone can and does affect the flow of gas through- 
out the entire system. 


The foregoing uncontroverted facts of record directly 
contradict Respondent’s conclusion in its stereotyped and 
over-simplified view of the system’s operations that 
gas flows consistently in any one direction. The multi- 
directional flow of gas all over the system is, in fact, 
a common operational pattern necessitated by the widely 
seattered production facilities. Moreover, United can 
and does shift supplies of gas thronghout the sys- 
tem to meet the rise and fall of demand in its 
various zones. It follows that the prevailing flow of 
gas in any given day or week or month or year has 
little if any relevancy to the problem of allocating gas costs 
for an integrated system which both buys and sells gas in 
virtually every area its grid of pipe-lines traverse. 


United Has No Historical Rate Design 


The Commission states that the rolling in of gas pur- 
chase costs ‘‘. . . would be contrary to the historical rate 
design of the system. .. .’’ (R. 23245). But there has 
been no rate design on the United system that has ever 
been approved by the Commission. There were only two 
major proceedings on United’s rates prior to these pro- 
ceedings. The first, Docket No. G-148, 3 F.P.C. 402 
(1943), was settled with no formal findings made by the 
Commission, but only an approval of the cost allocation 
agreed upon by the parties. Whatever weight that could 
have been given to this compromise was completely de- 
stroyed by the later addition of the general system facili- 
ties authorized in 1951 in Docket No. G-1447, supra, which 
as the Examiner noted ‘‘tremendously enhanced the flexi- 
bility and efficiency of United’s system to the advantage 
of all customers of United wherever located.’? (R. 227§7) 
The second, Docket Nos. G-1142 et al., was also settled, as 
we have seen. While United’s Method 8 was in part the 
basis of the rates there agreed to by the Commission and 
the parties, Opinion 277 approving the settlement makes 
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clear that neither United nor its customers, nor the Com- 
mission’s Staff nor the Commission itself accepted Method 
8 as a just, reasonable and otherwise lawful method of 
allocation. (See 13 F.P.C. at p. 408) 


Furthermore, less than one year after Opinion 277 was 
issued United filed the first set of increased rates in issue 
here, which went into effect, as we have seen, on April 1, 
1956. Thus, even were we to assume that Opinion 277 
constituted approval of Method 8 as a basis for a lawful 
rate structure for United, that structure, the only one that 
has had any semblance of sanction from the Commission 
in the 23 years since the passage of the Natural Gas Act 
was in effect a total of approximately 17 months. It cer- 
tainly could not acquire in this short period such historical 
sanctity that it can be maintained in the face of the sub- 
stantial evidence in these proceedings that it results in 
rates that are discriminatory and unlawful. 


Moreover, the Commission’s sudden concern to main- 
tain claimed historical patterns is the antithesis of the 
discharge of its duty under the Natural Gas Act to exercise 
continuing regulatory authority over a dynamic industry. 
The Respondent itself recognized in its order of August 
6, 1959, that what United had done in the past was no 
criterion for the future, since it there directed the Ex- 
aminer to determine, inter alia, the principles which should 
govern the allocation of United’s cost of service in the 
light of the characteristics of its system as disclosed on 
the records in these proceedings. (R. 22582) 


Respondent's Findings are Inconsistent With Its 
Statutory Duties and are Discriminatory 

Respondent concludes that to roll in all of United’s gas 
costs ‘‘. .. would place an undue burden on United’s non- 
jurisdictional customers who will not receive any benefit 
from United’s purchases in Southern Louisiana.’? (R. 
23245) The factual error in this statement is immediately 
apparent. These intra-state customers are located in the 
southern part of Texas. The only reason they are intra- 
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state is that United chooses to supply them with gas it buys 
in Texas notwithstanding that gas from Louisiana could be 
transported to some of them more economically. It pre- 
fers to supply them with the cheaper Texas gas in order to 
foist on the interstate customers the dearer Louisiana gas. 
But if this Louisiana gas were not available it would have 
to supply its interstate customers with Texas gas now going 
to the intra-state customers. Thus it is the very fact that 
United has Louisiana gas that makes the intra-state sales 
possible. Hence, the intra-state customers receive a definite 
benefit from the Louisiana gas by means of displacement 
and we have another specific example of the fact that 
United’s whole gas supply is a common pool for all its 
customers, 


The Commission’s concern with United’s intra-state cus- 
tomers, to whom it owes no duty at all, is in sharp contrast 
with its indifference to the interstate customers, to whom 
it owes the primary duty the Natural Gas Act gives it. 


Demonstrating this indifference is its view, contrary to 
that of the Examiner, that there is ‘“‘. . . no evidence in 
the present record which convinces [it] that the alloca- 
tions made in Docket No. G-1142 (Method 8) are unfair or 
discriminatory or that rolling in gas costs throughout the 
entire system would be more fair and reasonable.’’ To so 
conclude the Commission necessarily disregarded, not only 
the facts of record, but facts within its official knowledge 
and findings made by it in other proceedings. For ex- 
ample, it is well known that the cost of gas in Southern 
Louisiana is substantially higher than in Texas. More- 
over, Respondent knows that, as the Examiner observed: 


This Louisiana gas is purchased at a higher price 
per Mef than the price of gas purchased elsewhere on 
United’s system and the price of gas in this area has 
increased at a steeper pace in recent years than else- 
where on United’s system. (R. 22730) 


The Examiner further pointed out that this is ‘‘. .. a 
circumstance not as apparent in Docket No. G-1141 e¢ al. 
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as itis here...’? (R. 22732) He found that if Method 8 
were used ‘‘. . . the customers in the Jackson Zone would 
bear practically the full brunt of the higher cost of gas pur- 
chases made by United in the area of the Louisiana Gulf, 
...?? (R. 22730) The Commission did not and could not 
deny this. Indeed, it is apparent from a comparison of the 


two allocations put in oe PLAC the Commission’s own 
Staff. (Be They show that 


costs to eastomers in the Jackson Zone for the test year 
would be about $3,500,000 higher under Method 8 than 
under the rolled in method. The Examiner therefore drew 
the only possible conclusion, i.e. that ‘‘principles of equity 
require the rolling in of gas costs.’’ 

Moreover, as the Examiner warned, Method 8 ‘‘. . . if 
applied now and in the foreseeable future would have a 
tremendously unfavorable impact on Jackson Zone cus- 
tomers . . . compared with customers in the Central 
Zone. .. .’’ (R. 22730). This is borne out by subsequent 
events of which Respondent is fully aware and must 
officially notice. Thus, the five rate increases™ which 
United has filed regularly since its filing in Docket No. 
G-10592, and in all of which it employs Method 8, have 
greatly widened the rate differential which the parties 
agreed to and the Commission accepted in the settlement 
in Docket G-1142. For example United’s filing of Febru- 
ary 11, 1960 in Docket No. RP60-2 shows a greatly widened 
disparity between the city gate rates of the Jackson and 
Central Zones over the disparity in Docket No. G-1142. 
Thus the general service rates of Jackson were increased 
79.2 percent compared to an increase of only 52.9 percent 
for Central. Jackson’s industrial rates were increased 
106.5 percent while Central’s rose only 79.7 percent. See 
Pages 4889-4890 in record in No. 15,775, Willmut Gas and 
Oi Co. v. F. P. C., now pending in this Court. 

The Examiner, in a well reasoned and well written 
opinion, discussed at length the discrimination resulting 


21 Docket Nos. G-12801 filed May 29, 1957; G-15360 filed May 29, 1958; 
G-18406 filed March 30, 1959; RP60-2 filed February 11, 1960; and the most 
recent filing of January 19, 1961. 
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from the allocation of United’s purchased gas costs on 
other than a rolled in basis. (R. 22729-22733, 22795 et seq.). 
Nevertheless, Respondent closed its eyes to the substantial 
evidence he relied upon to show discrimination and sum- 
marily rejected his findings. This abrupt and factually 
unsupported and hence legally erroneous solution of the 
problem of equitable allocation is completely arbitrary. 
The gravity of the Commission’s error is emphasized by 
two important circumstances. First, the Commission has 
never determined, in full proceedings under the Natural 
Gas Act, the just, reasonable and otherwise lawful rates 
for United. Second, the danger of discrimination, which 
is inherent in any pipeline system, is unusually acute in 
the case of United’s system, both because of its unique 
nature and because of its physical and corporate com- 
plexity, which make the pipeline’s largest customer its 
parent and its largest supplier its sister. 


Respondent’s Action Not in Accord With 
Own Practice and Court Decisions 

Further demonstrating the arbitrary inconsistency of 
Respondent’s action is the fact that its approval of Method 
8 destroys the rationale on which, applying the test 
prescribed by the Supreme Court in Catco,” Respondent 
concluded that the price at which it certificated new sales 
to United from fields in southern Louisiana was in the public 
interest. In The California Company, Docket No. G-16108 
et al., Respondent declined to impose a price condition in 
certificating sales to United on the ground, urged by United, 
that the impact of the high price to be paid California 
on United’s customers would be minimal because it would 
increase the average price of all gas purchased by United 
only 2.7 mills per Mcf. Respondent there said: 


With respect to the impact of United’s cost of gas, 
the company estimates that it will withdraw approx- 
imately 30 billion cubic feet annually from these fields, 
and that the combined effect of the contracted prices 
on United’s over-all cost of gas will be an average 
increase of two and seven-tenths mills per Mcf. Con- 


22 Atlantic Refining Co. et al. v. Public Service Com. et al., 360 US. 378. 
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sidering the benefits to United of the acquisition of 
these reserves, in our judgment this effect does not 
require denying the sale or attaching a condition. 
(22 F.P.C. 252, 255 (1959) )* 


We submit that Respondent patently abuses its authority 
when it permits United to impose on only some of its 
customers the whole burden of paying for new highly 
priced gas which it permitted United to buy despite its 
high cost because that cost, when averaged with United’s 
costs for its total supply of gas for all of its customers 
would have a negligible impact on those customers. 

Respondent has recognized that the proper allocation of 
costs is one of the most important and controversial issues 
in rate cases, the resolution of which is governed, in the 
words of the Supreme Court, by ‘‘considerations of fair- 
ness, not mere mathematics.’?** Atlantic Seaboard Corp. 
et al., 11 F.P.C. 53. It has consequently taken great pains 
in the past to assure that it complies with the requirement 
of Section 8(b) of the Administrative Procedure Act that 
it set forth its reasons for adopting a particular allocation. 

Here the Commission not only resolved the issue of cost 
allocation in the most cursory way, but also departed from 
its established practices and principles of allocation. With 
very few exceptions, Respondent has consistently required 
that gas costs be allocated on a system wide or rolled-in 
basis. See Atlantic Seaboard Corp., supra; Northern 
Natural Gas Co., 11 F.P.C. 228; Panhandle Eastern Pipe 
Line Co., 10 F.P.C. 185; and more recently Trunkline Gas 
Co., 21 F.P.C. 704, and El Paso Natural Gas Co., 22 F.P.C. 
260 (1959). 

This method has received the approval of the Courts. ‘ 
Kansas State Corporation Commission v. F.P.C., 206 


23 See also Sun Ow Co., 22 F.P.C. 351 (1959) and Seaboard Oil Co. 19 
F-P.C. 416, where Respondent made similar findings. In all these cases it 
relied on the fact that the substantial increases in United’s reserve supply 
resulting from these purchases would provide a benefit to the entire system. 
Respondent’s order in the California Case was later reversed in United Gas 
Improvement Co. v. F.P.C., 283 F. 2d 817 (CA 9, 1960), cert. denied 
365 U.S. 879 (1961). 


% Colorado Interstate Gas Co. v. F-P.C., 324 US. 581 at page 591. 
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F. 2d 690, cert. denied, 346 U.S. 922; Colorado Interstate 
Gas Co. v. F.P.C., 209 F. 2d 717, cert. denied, 348 U.S. 
818 (1954); Battle Creek Gas Co. v. F.P.C., 281 F. 2d 42 
(1960). In Battle Creek, this Court, in describing the 
advantages of the rolled-in method, pointed out that it 
afforded equal treatment for customers receiving equal 
service. Uniformity is one of the principal goals of rate 
regulation. It cannot be forsaken unless to achieve it 
would produce substantial inequity among rate payers. 
As we have already shown, the failure to achieve it here 
produces substantial inequity among rate payers. 


The key to Respondent’s action is its arbitrary finding 
that United should be treated as though it were operating 
two separate systems in addition to its separate system 
in Northwest Mississippi. Even assuming, arguendo, the 
correctness of this, it furnishes no basis for discarding the 
rolled-in method. In the El Paso case, supra, Respondent 
specifically refused to do so with respect to pipeline 
facilities which, like those of United, include two major 
transmission lines. In requiring the rolled-in method it 
stated: 


Not only does gas pass from the Southern Division to 
the Northern Division, but either division, in effect, 
bears loads that would [otherwise] have to be carried 
by the other one. Therefore, there is little logie in 
computing the exact distance that gas travels from the 
various producing sources to the various customers. 
Furthermore, to attempt to determine just what gas 
goes to each of the several customers would lead to a 
result discriminatory in application and inherent with 
discrimination . . .(22 F.P.C. at p. 278). 


Moreover, Respondent found El Paso’s system to be 
integrated even though its gas reserves were located in 
two widely separated areas, each of which supplied 
different markets through the two separate but roughly 
parallel lines. And although these parallel lines were 
connected, like United’s, by two 30 inch lines, El Paso 
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did not, contrary to the operational methods of United, 
utilize the gas of one area to supply the markets of the 
other. Nevertheless, Respondent held: 


The record indicates that if certain necessary 
changes are made, gas from the northern division 
could supply southern division customers and vice- 
versa, although that is not the present method of 
operation. Irrespective, however, of flows on these 
cross-over lines, to the extent that either the northern 
or the southern division supplies a load, it relieves a 
burden on the other division. Thus the various parts 
of El Paso’s system support each other by displace- 
ment. (22 F.P.C. at p. 277). 


If the danger of discrimination forecloses the determina- 
tion of what gas goes to what customers on a system such 
as El Paso’s whose supplies and markets are separated 
by cross-country pipe lines, how can an attempt to make 
such a determination be justified on a system with the 
physical complexity of United’s? And how can the Com- 


mission attach such weight to the merely potential ability 
of El Paso to supply its markets by interchanges between 
two major pipeline divisions and ignore in these proceed- 
ings substantial and uncontradicted evidence that United 
not only possessses such ability, but in fact uses it? 


A ease equally in point was decided by the Commis- 
sion since its denial of rehearing here. In its opinion and 
order issued March 8, 1961 in Kansas-Nebraska Natural 
Gas Co. (25 F.P.C. , Docket No. G-12391), it affirmed 
the Examiner’s use of rolled-in gas costs for a pipeline 
system which could be accurately described as the junior 
version of United’s. Like United’s, it is roughly oval in 
shape serving markets located in three bordering states. 
Like United’s, it consists of two roughly parallel major 
lines connected at both ends. Like United and unlike the 
usual pipeline, Kansas-Nebraska both acquires and sells 
its gas throughout the area it serves, and makes sub- 
stantial intra-state sales. 
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Kansas-Nebraska sought to allocate its costs of gas 
among its customers on a unit cost of production method. 
Respondent forbid it to do so, saying: 


By this method none of the more expensive Julesburg 
eosts were applied to non-jurisdictional sales in 
Kansas. In our opinion the most reasonable method 
is to “‘roll in’? the Kansas and Julesburg Basin 
production costs, so that the system will be considered 
as a whole insofar as production costs are concerned. 
(Mimeo ed. p. 6). 


The Commission stated further: 


The effect of the way the Kansas-Nebraska system has 
heen constructed and operated is that although the gas 
does not at present flow south from Nebraska into 
Kansas, the system is so integrated that the Kansas 
eustomers benefit from the supply of gas and sales 
in Nebraska, and the Nebraska customers benefit from 
the supply and sales in Kansas. It is therefore most 
in accordance with reality to consider that the two 
sources of gas are available to the system as a whole 
and are not segregated for the benefit of one or another 
group of customers. (Mimeo ed. p. 6). 


Thus, in a decision issued five days after its final order in 
these proceedings Respondent made diametrically opposed 
findings on two practically identical sets of facts. 


Moreover, it is to be noted that the commission refused 
to sacrifice the interstate customers of Kansas-Nebraska 
to its intra-state customers despite the urging of the State 
Corporation Commission of Kansas. It said: 


We have examined the same factors as has the Kansas 
State Commission and have drawn therefrom a 
divergent conclusion. Thus the contention of the state 
amounts to a request that we adopt a method of 
allocation with which we do not agree in order to 
permit it to carry out its own policies. For us so to 
alter our deliberate and considered conclusion would 
be to abdicate our statutory responsibility and thus to 
discriminate against interstate business and con- 
eae This we can not and will not do. (Mimeo 
ed. p. 7). 


Yet what Respondent found it ‘‘can not and will not do’’ 
in Kansas-Nebraska it found it could do and did in these 
proceedings, for the allocation it adopted both contravenes 
its own policies and discriminates against interstate busi- 
ness and consumers by providing intra-state consumers 
with gas at costs less than the costs of the supplies which 
make sales to them possible. In doing so Respondent 
disagreed with the position of its Staff and ignored 
the recommendation of its Presiding Examiner with- 
out sufficient explanation in violation of Section 8(b) 
of the Administrative Procedure Act and the principles 
enunicated by the Supreme Court in Universal Camera 
Corp. v. N. L. R. B., 340 U.S. 474, 71 8. Ct. 456. Finally, 
Respondent’s unlawful action is aggravated by its ex- 
pressed intention to apply the improper method of alloca- 
tion improperly chosen to fix rates, not only in these 
proceedings, but also in the pending proceedings on 
United’s five later filings. (R. 23247). 


CONCLUSION 


For all of the foregoing reasons Petitioner asks this 
Court to reverse Respondent’s order and to remand this 
case to Respondent with directions (1) to grant Petitioner’s 
motions to dismiss United’s filings and (2) to require 
United to file rates which distribute the burden of its costs 
of gas among its customers in proportion to the amount 
they take on the basis of the average cost of all of its gas. 


Respectfully submitted, 


Bryce Rea, Jz. 
Tomas M. KNEBEL 
919 Munsey Building 
1329 E Street, N.W. 
Washington 4, D. C. 
Counsel for Petitioner 
Of Counsel: 


Warniuss & Rea 
919 Munsey Building 
Washington 4, D. C. 


June 26, 1961 
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APPENDIX A 
Natural Gas Act, Section 4, 15 U.S.C. 717e: 


Sec. 4. (a) All rates and charges made, demanded, 
or received by any natural-gas company for or in con- 
nection with the transportation or sale of natural gas 
subject to the jurisdiction of the Commission, and all 
rules and regulations affecting or pertaining to such 
rates or charges, shall be just and reasonable, and any 
such rate or charge that is not just and reasonable is 
hereby declared to be unlawful. 


(b) No natural-gas company shall, with respect to 
any transportation or sale of natural gas subject to the 
jurisdiction of the Commission, (1) make or grant any 
undue preference or advantage to any person or subject 
any person to any undue prejudice or disadvantage, or 
(2) maintain any unreasonable difference in rates, 
charges, service, facilities, or in any other respect, 
either as between localities or as between classes of 
service. 


(c) Under such rules and regulations as the Com- 


mission may prescribe, every natural-gas company shall 
file with the Commission, within such time (not less 
than sixty days from the date this act takes effect) and 
in such form as the Commission may designate, and 
shall keep open in convenient form and place for public 
inspection, schedules showing all rates and charges for 
any transportation or sale subject to the jurisdiction of 
the Commission, and the classifications, practices, and 
regulations affecting such rates and charges, together 
with all contracts which in any manner affect or relate 
to such rates, charges, classifications, and services. 


(d) Unless the Commission otherwise orders, no 
change shall be made by any natural-gas company in 
any such rate, charge, classification, or service, or in 
any rule, regulations, or contract relating thereto, ex- 
cept after thirty days’ notice to the Commission and 
to the public. Such notice shall be given by filing with 
the Commission and keeping open for public inspection 
new schedules stating plainly the change or changes 
to be made in the schedule or schedules then in force 
and the time when the change or changes will go into 
effect. The Commission, for good cause shown, may 
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allow changes to take effect without requiring the 
thirty days’ notice herein provided for by an order 
specifying the changes so to be made and the time when 
they shall take effect and the manner in which they 
shall be filed and published. 


(e) Whenever any such new schedule is filed the 
Commission, shall have authority, either upon com- 
plaint of any State, municipality, or State commission, 
or upon its own initiative without complaint, at once, 
and if it so orders, without answer or formal pleading 
by the natural gas company, but upon reasonable no- 
tice, to enter upon a hearing concerning the lawful- 
ness of such rate, charge, classification, or service; 
and, pending such hearing and the decision thereon, 
the Commission, upon filing with such schedules and 
delivering to the natural-gas company affected thereby 
a statement in writing of its reasons for such suspen- 
sion, may suspend the operation of such schedule and 
defer the use of such rate, charge, classification, or 
service, but not for a longer period than five months 
beyond the time when it would otherwise go into effect: 
Provided, That the Commission shall not have author- 
ity to suspend the rate, charge, classification, or serv- 
ice for the sale of natural gas for resale for industrial 
use only; and after full hearings, either completed 
before or after the rate, charge, classification, or serv- 
ice goes into effect, the Commission may make such 
orders with reference thereto as would be proper in 
a proceeding initiated after it had become effective. If 
the proceeding has not been concluded and an erder 
made at the expiration of the suspension period, on 
motion of the natural-gas company making the filing, 
the proposed change of rate, charge, classification, or 
service shall go into effect. Where increased rates or 
charges are thus made effective, the Commission may, 
by order, require the natural-gas company to furnish 
a bond, to be approved by the Commission, to refund 
any amounts ordered by the Commission, to keep acen- 
rate accounts in detail of all amounts received by rea- 
son of such increase, specifying by whom and in whose 
behalf such amounts were paid, and, upon completion of 
the hearing and decision, to order such natural-zas com- 
pany to refund, with interest, the portion of such in- 
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creased rates or charges by its decision found not justi- 
fied, At any hearing involving a rate or charge sought 
to be increased, the burden of proof to show that the 
increased rate or charge is just and reasonable shall he 
upon the natural-gas company, and the Commission 
shall give to the hearing and decision of such questions 
preference over other questions pending before it and 
decide the same as speedily as possible. 


Natural Gas Act, Section 5(a), 15 U.S.C. 717d (a): 


Sec. 5. (a) Whenever the Commission, after a hear- 
ing had upon its own motion or upon complaint of any 
State, municipality. State commission, or gas distribu- 
ting company, shall find that any rate, charge, or classi- 
fication demanded, observed, charged, or collected by 
any natural-gas company in connection with any trans- 
portation or sale of natural gas, subject to the juris- 
diction of the Commission, or that any rule, regulation, 
practice, or contract affecting such rate, charge, or 
classification is unjust, unreasonable, unduly discrimi- 
natory, or preferential, the Commission shall determine 
the just and reasonable rate, charge, classification, rule, 
regulation, practice, or contract to be thereafter ob. 
served and in force, and shall fix the same by order: 
Provided, however, That the Commission shall have no 
power to order any increase in any rate contained in 
the currently effective schedule of such natural-gas 
company on file with the Commission, unless such in- 
crease is in accordance with a new schedule filed by 
such natural-gas company; but the Commission may 
order a decrease where existing rates are unjust, un- 
duly discriminatory, preferential, otherwise unlawful, 
or are not the lowest reasonable rates. 


Regulations Under the Natural Gas Act, Section 154.92: 


(a) Every independent producer who, on or since 
June 7, 1954, has engaged in the interstate transporta- 
tion or sale of natural gas subject to the jurisdiction 
of the Commission shall on or before December 1, 1954, 
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file with the Commission rate schedules, as defined in 
Section 154.93 hereof, setting forth the terms and 
conditions of service and all rates and charges for 
such transportation or sale effective on June 7, 1954. 
To each such rate schedule there shall be attached a 
statement showing actual billing for a recent month in 
sufficient detail to show how the billing amount is 
determined. 


Regulations Under the Natural Gas Act, Section 154.93: 


For the purpose of Sections 154.92 through 154.101 
hereof ‘‘Rate Schedule’’ shall mean the basic contract 
and all supplements or agreements amendatory thereof, 
effective and applicable on and after June 7, 1954, 
showing the service to be provided and the rates and 
charges, terms, conditions, classifications, practices, 
rules and regulations affecting or relating to such 
rates or charges, applicable to the transportation of 
natural gas in interstate commerce Or the sale of 
natural gas in interstate commerce for resale subject to 


the jurisdiction of the Commission. 
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QUESTIONS PRESENTED 


. Whether the Federal Power Commission lawfully in- 
cluded, as part of the cost of service of a natural gas 
company (United Gas Pipe Line Company), its pay- 
ments for gas to a 100% gas production affiliate 
(Union Producing Company), where the record did 
not reveal the affiliate’s cost of production and eco- 
nomic justification of the affiliate’s prices, in view 
of this Court’s decision in Mississippi River Fuel 
Corporation v. Federal Power Commission (July 8, 
1957), 102 U.S. App. D.C. 238, 252 F, 2d 619, certiorari 
denied, 335 U.S. 904, in which case the same issue was 
presented. 


. Whether the Federal Power Commission acted arbi- 
trarily and contrary to the evidence in failing to allo- 
cate the natural gas company’s cost of gas purchased 
among its customers on the basis of an average system- 
wide, ie., rolled-in, cost per Mef. 


. Whether the Federal Power Commission lawfully in- 
cluded in the natural gas company’s cost of service an 
allowance for federal income taxes admittedly in ex- 
cess of the company’s actual tax liability by many 
millions of dollars. 


Questions 


Presented 


x ©«=- Jurisdiction and Venue 
| © Statement of the Case 
a< Statutes Involved 

» Points Relied Upon 


Summary 
« Argument 


of Argument 


L The Commission erred in allowing United’s pay- 
ments for gas to an affiliate, Union Producing 
Company, as part of United’s cost of service 
without evidence of Union’s cost of production 


or 


of ‘economic justification’ as required by 


this Court’s ruling in Mississippi River Fuel 
Corporation v. Federal Power Commission .... 


A. 


The evidence adduced by United to support 
its payments to Union was of the same type 
and kind held insufficient by this Court in 
the Mississippi River Fuel decision to sup- 
port the prices 


- The Commission’s incorporation on its own 


motion of Union’s rate schedules into the 
record did not change the fact that no evi- 
dence of cost or of economic justification had 
been adduced 


| There has been no determination by the 


Commission of Union’s prices that could jus- 
tify their acceptance as complying with the 
requirements of the Mississippi River Fuel 
decision 


. The Commission’s reliance on alleged, un- 


disclosed ‘extensive knowledge and experi- 
ence’? of producer prices was improper and 
did not meet requirements of the Mississippi 
River Fuel decision 


. The incorporation of the rate schedules on 
the Commission’s own motion violated the 
Administrative Procedure Act and the Com- 
mission’s Rules of Practice, and denied Mis- 
sissippi Valley a fair hearing 
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1. Reopening of the record contravened the 
Administrative Procedure Act and the 
Commission’s Rules of Practice 28 


. Failure to provide Mississippi Valley an 
opportunity to rebut the rate schedules 
was contrary to the Administrative Pro- 
cedure Act and was a denial of due process 
of law 


II. The Commission erred in failing to allocate the 
cost of purchased gas on a system-wide average 
(rolled-in) basis 
A. The Commission’s two-system finding is 

clearly contrary to the evidence 


B. The Commission’s generalized appeal to his- 
tory provides no substitute for proper find- 
ings based on the record 


’. The Commission arbitrarily failed to state 
its reasons for excepting United from its 
usual practice of rolling-in gas purchase 


costs 42 


III. The Commission’s allowance of an amount for 
federal income taxes in excess of United’s actual 
tax liability is not supported by substantial evi- 
dence and is improper 47 


Conclusion 49 
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IN THE 


United States Court of Appeals 


For tue District or Cotumsia Cirrcuir 
Nos. 16245, 16289, 16326 


Wruumvt Gas anp Or Company, Mississrppr VALLEY Gas 
Company, PumapeLtpuia ELectric Company, Unitep 
Gas ImprovEMENT Company, Petitioners 

v. 
FeperaL Power Commission, Respondent 


, Usrrep Gas Pree Live Company, Texas Gas TRaNnsMIssion 
Corporation, Mississipp1 River Fur, Corporation, 
Mempuis Licut, Gas anp Water Division, Ciry or 
Mempuis, Tennessee, Intervenors 


On Petition to Review Orders of the Federal 
Power Commission 


BRIEF OF 
MISSISSIPPI VALLEY GAS COMPANY 
Petitioner in No. 16289 


Mississippi Valley Gas Company (‘‘Mississippi Valley’’), 

» Petitioner in No. 16289, filed a petition to review orders of 

the Federal Power Commission (‘‘Commission’’) issued 

January 4, 1961, and March 3, 1961, in proceedings before 

» the Commission on the applications of United Gas Pipe 

Line Company (‘‘United’’) in Commission Dockets No. 

G-9547 and G-10592 to increase its rates and charges to 

» Mississippi Valley and others for sales for resale of natural 
gas in interstate commerce. 
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By its order issued January 4, 1961 (R. 23241-8), the 
Commission, affirming in part and reversing in part its 
Examiner’s Decision (R. 22718-22860), found that the in- 
creased rates and charges in Dockets No. G-9547 and G- 
10592, which United had collected from November 1955 
to July 1957, subject to refund, were not just and reason- 
able. 


The Commission ordered United to file ‘‘appropriate 
substitute tariff sheets to its FPC Gas Tariffs containing 
lower rates satisfactory to the Commission, based on the 
principles herein found to be proper for the purpose of 
determining United’s rates.’? (R. 23248, Par. (D), Order 
issued January 4, 1961). The Commission also ordered 
United to ‘‘file a plan satisfactory to the Commission for 
refunding to its jurisdictional customers the amounts which 
by the computations of ordering Paragraph (D) are found 
to be refundable.’’ (R. 23248, Par. (E), Order issued Jan- 
uary 4, 1961). Contemporaneously with the issuance of the 
January 4, 1961, order, the Commission announced that the 


effect of its order was to reduce United’s proposed rate 
increases by over $7,000,000. 


Mississippi Valley applied to the Commission for rehear- 
ing of the Commission’s order issued January 4, 1961, with 
respect to the Commission’s ruling on (1) the allocation 
among customers of the cost of gas purchased by United 
to supply its customers, (2) the inclusion in United’s cost 
of service of its payments for gas to an affiliate, and (3) 
the inclusion in United’s cost of service of an amount for 
federal income taxes in excess of United’s actual tax lia- 
bility (R. 23251-65). By its order issued March 3, 1961, 
(R. 23336-7), the Commission denied Mississippi Valley’s 
application for rehearing. Mississippi Valley’s petition 
brings these rulings before this Court for review. 


JURISDICTION AND VENUE 


Jurisdiction and venue with regard to this petition for 
review lie in this Court by virtue of Section 19(b) of the 
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Natural Gas Act, 52 Stat. 831, 833, 15 U.S.C. 717r(b), which 
“ provides, in pertinent part: 


“Any party to a proceeding under this act aggrieved 
by an order issued by the Commission in such proceed- 
ing may obtain a review of such order . . . in the United 
States Court of Appeals for the District of Columbia, 
by filing in such court, within sixty days after the 
order of the Commission upon the application for re- 
hearing, a written petition praying that the order of 
the Commission be modified or set aside in whole or 
in part.’’ 


STATEMENT OF THE CASE 


The Petitioner in No. 16289, Mississippi Valley, is a 
Mississippi corporation engaged in the business of the dis- 
tribution of natural gas to residential, commercial, and in- 
dustrial consumers in more than one hundred cities, towns 
and communities in northern and western Mississippi. Its 
principal place of business is located at Jackson, Missis- 
sippi. (R. 20249-51). 


To meet the requirements of its customers, Mississippi 
Valley purchases substantial volumes of natural gas di- 
rectly from United to serve consumers in Hinds, Rankin and 
Warren Counties in the cities of Jackson, Clinton, Bolton, 
Edwards, Raymond, Florence, Flowood and their environs 
(BR. 20250). Mississippi Valley also purchases substantial 
volumes of gas indirectly from United through purchases 
from Southern Natural Gas Company (‘‘Southern’’) and 
Texas Gas Transmission Corporation (‘‘Texas Gas’’) 
which purchase natural gas from United (R. 20250). 


On September 30, 1955, United in Docket No. G-9547 filed 
an application under Section 4(d) of the Natural Gas Act 
to increase its rates to Mississippi Valley, Southern, Texas 
Gas, and other customers, in an annual amount of 
$9,978,906, based on the test year ending April 30, 1955, as 
adjusted (R. 20110-1, 23241). The increased rates were 
suspended for the maximum period of five months provided 
by Section 4(e) of the Act and became effective on April 
1, 1956 at the end of that period (R. 20110-1, 20302, 23241). 
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On May 15, 1956, United filed a second increase in rates 
in Docket No. G-10592 in an annual amount of $5,856,200, 
based on the test year 1955, as adjusted (R. 21292-4, 
23241). The increased rates were suspended for five months 
and became effective on November 15, 1956, the end of the 
suspension period (R. 21292-4, 219324). At that date 
they superseded the increased rates in Docket No. G-9547.? 


The increased rates in Docket No. G-10592 were, in turn, 
superseded by another rate increase filing in Docket No. 
G-12801 ; the rate for residential, commercial and industrial 
purposes on December 1, 1957, and the industrial rates 
on July 1, 19572 The orders here on review are, 
therefore, related only to the 20-month period during which 
the increases were in effect—November 1955 to J: uly 1, 1957. 

Hearings were held in Docket No. G-9547 between Feb- 
ruary 1956 and October 1956, and in Docket No. G-10592 
between September 1956 and April 1957 (R. 1, 4152; R. 1-B, 
1689-B). 


Following the conclusion of the hearings and the sub- 


mission of briefs, the Examiner issued his decision of April 
5, 1960 (R. 22718-22860). On the issue of the inclusion in 
United’s cost of service of its payments for gas to its 
affiliate, Union Producing Company (‘‘Union’’),* the Ex- 
aminer ruled that the Commission had taken the issue out 


1The increases in rates applicable to sales of natural gas for resale for 
industrial use only (industrial rate increases) in Dockets No. G-9547 and 
G-10592 were not suspended since Section 4(e) prohibits suspension of such 
rate increases, Accordingly, the industrial rate increases became effective 
November 1, 1955 and June 16, 1956, respectively (R, 20111, 21293). 

2In each case the primary reason advanced by United for an increase in 
rates was increases in the cost of gas purchased by United from its supplies 
(R. 20110, 21292), 

3 United has filed five additional rate increases since Docket No, G-10592— 
in Dockets No. G-12801, G-15360, G-18406, RP60-2 and RP61-18. Each rate 
increase has been successively effective, subject to refund, for various periods 
of time. No hearings have been held in any of them. They have been com- 
pletely dormant, 

4 The amounts involved, $14,672,589 and $14,779,987, in Dockets No. G-9547 
and G-10592, respectively, excced the amount of the annual increase in each 
docket and the total amount of the increases in both dockets (R. 1170; Ex. 
No. 44, R. 5487; RB. 609; Ex. No, 18, R. 6132). 
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of his hands. He ruled that the effect of a Commission 
order issued June 20, 1958 (R. 22313-5),5 when the record 
was before the Examiner for decision, was to rule that 
United was entitled to include in cost of service payments 
made to Union at June 7, 1954° rate levels (R. 22738-9). 
The Examiner was at pains, however, to make it clear that 
he did ‘‘not reach an independent consideration’’ of the 
issue on ‘‘the merits’? (R. 22739). His decision implied 
disagreement with the Commission’s ruling in that he would 
have ruled that United had not sustained its burden of 
proof respecting the payments to Union (R. 22733). 


With respect to the allocation of United’s cost of gas 
purchased among its customers, the Examiner rejected the 
proposal of United and some of its customers to segregate 
purchased gas costs by zones, to determine a separate aver- 
age cost of gas per Mef for each zone, and to assign the 
zone average gas cost to the customers located in the zone. 
The Examiner found that ‘‘United’s entire gas resources 
form a common pool for all of United’s customers’’ (R. 
22807) and that an ‘‘average system-wide’’ cost of gas 
should be assigned ‘‘to all eustomers’”’ (R. 22807). Under 
this method, an average or ‘‘rolled-in’’ cost of gas per Mef 
is determined for all gas on the pipeline system and insofar 
as gas supply itself is concerned, the same average cost of 
gas per Mef is assigned to each Mef sold. 

5 The order issued June 20, 1958, also challenged by Mississippi Valley in 
its petition for review, denied United’s motion to reopen the record to permit 
United to incorporate into the record by reference Union’s rate schedules and 
to permit United to adduce unspecified evidence in justification of the prices 
set forth in the rate schedules and its payments at such prices to Union (R. 
22313-5). On its own motion, however, the Commission reopened the record 
for the sole purpose of incorporating Union’s rate schedules into the record 
and then closed the record (R. 22314-5, 22735). Union had filed these rate 
schedules in October, 1957, long after the record was closed, and these sched- 
ules were given nune pro tune effect by the Commission, as though filed on 
June 7, 1954. 

6 On this date the Supreme Court of the United States in Phillips Petroleum 
Company v. Wisconsin, 347 U.S. 672, affirming, Wisconsin v. Federal Power 
Commission, 92 U.S. App. D.C. 284, 205 F. 2d 706, held that producers of 
natural gas making sales for resale in interstate commerce are subject to the 
Commission’s jurisdiction as natural gas companies under the Natural Gas Act. 
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The Examiner found that the failure to “roll-in” gas 
costs would saddle the increase in gas costs which had 
occurred on Jackson Zone customers, in which Mississippi 
Valley is located, with the result that their rates ‘‘will be 
disproportionately and unfairly higher than are the rates 
of other jurisdictional customers on United’s system’’ (R. 
22807). Customers in the Jackson Zone, he found (RB. 
22730), would be the only customers to ‘bear practically 
the full brunt of the higher cost of gas purchases made by 
United in the area of the Louisiana gulf, and the burden 
of these higher costs as compared to the gas costs in other 
areas would not be shared by the other jurisdictional eus- 
tomers.”” ‘‘In view of these circumstances, and particu- 
larly in view of the fact that it would be inequitable to 
place on the shoulders of the Jackson Zone customers alone 
on a system possessing the operating characteristics of 
United the rapid rise of gas purchased costs in Southern 
Louisiana’’, the Examiner concluded (R. 22807), ‘‘that the 
only just and reasonable resolution of the problem is the 
assignment of average system-wide gas costs to all cus- 
tomers.’ 


On the issue of the amount to be included in United’s 
cost of service for federal income taxes, raised by Missis- 
sippi Valley, the Examiner made no findings. 


Exceptions were filed to various parts of the Examiner’s 
decision by Mississippi Valley (R. 22934-57) and others (R. 
22899-22915, 22980, 23038, 23183). 


——— 


7The Examiner had said earlier in his Decision (R. 22730-1): ‘In a 
system such as United’s, which is wholly integrated, highly efficient and 
extremely flexible, and where the management has the power to place an Mef 
of gas any place it chooses to place it on the system, it hardly seems reasonable 
to conclude that customers in the Jackson Zone should pay disproportionately 
higher rates for gas which they must buy as compared to consumers in Central 
Zone and elsewhere on this system. The more equitable procedure to take in 
this situation would appear to be to modify Method No. 8 by a ‘roll-in’ of 
gas costs. When gas costs are rolled in as recommended by the Staff more 
equitable rates will be accorded to jurisdictional customers as s whole over 
the entire system and particularly as between Central Zone and Jackson Zone 
customers.’’ 
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Following oral argument before the Commission on the 
exceptions, the Commission, by order issued January 4, 
1961 (R. 23241-23248) adopted in part and reversed in 
part the Examiner’s Decision. 


On the issues presented for review in these proceedings, 
the Commission sustained the inclusion in United’s cost 
of service of United’s payments for gas to Union on the 
ground that the payments were based on prices appearing 
in Union’s rate schedules on file with the Commission (R. 
23246), included an amount for federal income taxes in 
United’s cost of service in excess of United’s actual tax 
liability (R. 23245-6), and reversed the Examiner’s allo- 
cation of gas purchase costs on the basis of a ‘‘rolled-in’’ 
or system-wide average cost (R. 23244-5). On the latter 
point the Commission directed that United’s gas purchase 
costs be segregated by zones and the average cost of gas 
for each zone assigned to customers in each zone. 


The Commission’s decision was bottomed on its finding 
that United’s system ‘‘is in fact two separate systems with 
smaller interconnecting facilities’’ (R. 23244). 


Mississippi Valley filed a timely application for rehear- 
ing on all three issues (R. 23251-65). Following denial 
thereof (R. 23336-7), Mississippi Valley filed its petition 
for review in this Court. 


STATUTES INVOLVED 


Pamphlet copies of the Natural Gas Act, in lieu of print- 
ing the pertinent portions as an Appendix to this brief, will 
be lodged with the Court prior to oral argument. 


POINTS RELIED UPON 


1. The Commission erred in allowing as part of United’s 
cost of service its payments for gas to its affiliate, Union 
Producing Company, because: 


(a) United’s payments to Union were not supported by 
substantial evidence showing Union’s cost of produc- 


8 


tion and the reasonableness or economic justification 
of Union’s prices and United’s payments, and the 
applicable rate schedules of Union were not on file 
as required by law during the period involved in 
these proceedings. 


The Commission’s incorporation of Union’s rate 
schedules in the record after the record was closed, 
and giving them retroactive effect during the period 
when they were not on file as required by law, vio- 
lated the Commission’s Rules of Practice, the Ad- 
ministrative Procedure Act, and the requirements of 
due process of law. 


The Commission failed to ascertain Union’s cost of 
production or the economic justification of the pay- 
ments as required by this Court in passing upon the 
same issue in Mississippi River Fuel Corporation v. 
Federal Power Commission, (decided July 8, 1957), 
102 U.S. App. D.C. 238, 252 F. 2d 619, certiorari 
denied, 335 U.S. 904. 


2. The Commission erred in failing to roll-in purchased 
gas costs (i.e., to average these costs system-wide) in that 
(a) it based its action upon the finding that United forms 
two separate, but interconnected, systems which finding is 
clearly contrary to the evidence which establishes that 
United is a fully integrated system, in which the total gas 
supply forms a common pool for the benefit of all cus- 
tomers; and (b) it arbitrarily failed to state the reason 
why, accepting arguendo that United is two separate but 
interconnected systems, the Commission did not follow its 
usual practice of rolling in gas costs under such circum- 
stances. 


3. The Commission erred in including in United’s operat- 
ing costs an amount for federal income taxes concededly in 
excess of United’s actual tax liability in that such allow- 
ance is not supported by substantial evidence, is contrary 
to the evidence, and is erroneous as a matter of law. 
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SUMMARY OF ARGUMENT 
L 


United purchases about 17 per cent of its gas supply 
from Union, a 100 per cent production affiliate. The Com- 
mission included in United’s cost of service its payments 
for gas to Union at Union’s prices on June 7, 1954, the 
date when the Supreme Court in the Phillips case (Phillips 
Petroleum Co. v. Wisconsin, 347 U.S. 672) ruled that pro- 
ducers of natural gas engaged in making sales for resale 
in interstate commerce are subject to the Commission’s 
jurisdiction under the Natural Gas Act. The payments 
allowed by the Commission as part of United’s cost of 
service are, therefore, $14,672,589 and $14,779,987 in 
Dockets No. G-9547 and G-10592, respectively. These 
amounts exceed United’s increase in rates in the respective 
dockets of $9,978,906 and $5,856,200. The inclusion of these 
amounts in United’s cost of service was not supported by 
evidence and was erroneous as a matter of law. 


United presented no evidence at the hearings of Union’s 
cost of production to support Union’s prices, which the 
evidence showed were self-determined by the related com- 
panies without regulatory restriction. United thus ignored 
this Court’s ruling in the City of Detroit case (City of 
Detroit v. Federal Power Commission, 97 U.S. App. D.C. 
200, 230 F. 2d 810, certiorari denied, 352 U.S. 829) which 
requires evidence of cost, at least as a point of departure, 
in support of prices for gas production. United submitted 
only a comparison of Union’s prices with prices of non- 
affiliated producers, which purported to show that the 
weighted average price paid by United to Union was less 
than the weighted average prices of non-affiliated pro- 
ducers. 


Following the presentation of this evidence, motions 
were made to dismiss the rate increase applications on the 
ground that United had failed to sustain its burden of 
proof with respect to its payments to Union which exceeded 
the claimed increases in rates. United resisted the motions 
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on the ground that the Commission had held such evidence 
sufficient to justify the allowance of the payments to Union 
in United’s cost of service in an earlier rate case involving 
United’s rates. This allowance had been challenged and 
was on appeal before this Court in Mississippi River Fuel 
Corporation v. Federal Power Commission (102 U.S. App. 
D.C. 238, 252 F. 2d 619, certiorari denied, 355 U.S. 904). 
The hearing concluded in both dockets in April 1957 with- 
out any decision on the motions and before this Court 
rendered its decision in the Mississippi River Fuel case on 
July 8, 1957. 


In that case this Court held that the same kind of evi- 
dence presented by United in these proceedings was in- 
sufficient to justify the allowance of the affiliated payments 
for gas in United’s cost of service and reversed the Com- 
mission’s allowance. This Court held that the payments 
could not be allowed without evidence of the economic 
justification of Union’s prices upon which the payments 
were based and held that its decision in the City of Detroit 
ease, requiring cost justification, at least as a point of de- 
parture, was applicable to the United-Union relationship. 


When the Supreme Court denied certiorari, United then 
filed a motion in these dockets to reopen the record to per- 
mit United to incorporate Union’s rate schedules, which 
Union had filed for the first time in October 1957, long 
after the hearings were concluded. 


The Commission denied United’s motion, but on its own 
motion reopened the record, incorporated Union’s rate 
schedules, and closed the record. 


Thereafter, the Commission, by its orders here on review, 
denied the motions to dismiss, treated Union’s rate sched- 
ules as though they had been on file throughout the period 
involved in these proceedings, and allowed United’s pay- 
ments to Union, at June 7, 1954, prices, as part of United’s 
cost of service on the ground that the existence of the 
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prices in filed rate schedules satisfied the requirements of 
this Court’s decision in the Mississippi River Fuel case. 


The question presented is, therefore, whether the filed 
rate schedules were sufficient to meet the requirements of 
this Court’s rulings in the City of Detroit and Mississippi 
River Fuel cases. 


The filed rate schedules, we submit, did not add one thing 
to the record required by the decisions of this Court in the 
City of Detroit and Mississippi River Fuel cases. They 
neither provided cost justification nor economic justifica- 
tion of the prices. Nor did the filed rate schedules overcome 
the evidence that showed that the prices were merely self- 
determined intra-corporate-system adjustments, unrelated 
to Union’s costs, economic justification, or some stated end 
of the Natural Gas Act. 


The Commission’s effort to sustain reliance on the prices 
appearing in the rate schedules, on the assertion that they 
had been found acceptable in proceedings involving Union’s 
rates, is contrary to fact. The rate schedules were accepted 
for filing in October, 1957, with the Commission reservation 
that such acceptance ‘‘shall not be construed . . . as con- 
stituting approval of any rate... contained in the rate 
filing’’, and the Commission’s Regulations (Section 154.101) 
expressly provide that acceptance for filing ‘‘is not to be 
construed as approval by the Commission.’’ In fact, the 
Commission almost immediately undertook an investigation 
of the prices upon which United’s payments to Union were 
based because ‘‘data available to the Commission’’ indi- 
cated the prices ‘‘may be unjust, unreasonable, unduly dis- 
criminatory, or preferential.’? Union Producing Company, 
Docket No. G-18354, 21 FPC 607. The order of the Com- 
mission in that case can only have prospective effect and 
consequently will not reach the 20-month period from No- 
vember 1, 1955, to July 1, 1957, involved in these proceed- 
ings. The hearing in Docket No. G-18354 was concluded on 
June 3, 1961 and final briefs are not due until January, 1962. 
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Finally, in addition to the fact that the filed rate sched- 
ules did not satisfy the requirements of this Court’s rulings, 
the Commission acted illegally in incorporating Union’s 
rate schedules in the record, in giving them evidentiary 
value on a nunc pro tunc basis, and in closing the record 
without affording the parties an opportunity to deal with 
the evidence. The Commission contravened the require- 
ments of Section 4 of the Natural Gas Act, Sections 7(c) 
and 8(a) of the Administrative Procedure Act, Sections 
1.30 and 1.33(a) (2) of the Commission’s Rules of Practice, 
and due process of law, in that (1) the record was before 
the Examiner for decision and was, therefore, beyond the 
Commission’s reach; (2) no changed conditions of fact or 
law as required by the Rules had intervened to justify or 
require the reopening; and (3) Mississippi Valley was 
denied due process of law and the right to deal with the 
evidence as guaranteed by Section 7(c) of the Administra- 
tive Procedure Act. 


I. 


The Examiner held that in allocating costs for deter- 
mining United’s rates, the total cost of gas purchased 
throughout the system should be averaged for all sales so 
that the same average purchased gas cost per Mef would 
be assigned to each Mef sold. This system-wide averaging 
is referred to as the ‘‘roll-in’’ of purchased gas costs. He 
based this upon his finding that United’s system is inter- 
connected and integrated, and that its total gas supply 
forms a common pool for the benefit of all customers. 


The Commission reversed the Examiner on this point, 
and ordered that purchased gas costs should be segregated 
and assigned on the basis of four separate zones. This 
method was not advocated by any witness in the proceed- 
ing. The Commission based its action upon its finding that 
United’s system is ‘‘in fact two separate systems with 
smaller interconnecting facilities’’ (R. 23244-5), and merely 
selected the method used in a prior rate settlement in 
Docket No. G-1142. 
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The Commission erred in two fundamental aspects, each 
of which error justifies a reversal by this Court. 


In the first place, the Commission’s two-system finding is 
clearly contrary to the evidence. The evidence supports 
only the Examiner’s conclusion that the system must be 
treated as an integrated whole. Moreover, the Commission, 
on three separate occasions since 1951, had formally found 
that the system must be considered as an integrated whole, 
precisely contrary to its instant two-system finding. The 
Commission, however, arbitrarily failed to provide in the 
instant decision, any basis for this sudden switch in posi- 
tion. 


The Commission’s failure to make proper findings is not 
obviated by its attempt to seek support by making general- 
ized statements as to history. Although the four-zone 
segregation was used in settling the prior rate case, it was 
expressly provided at that time, with Commission approval, 
that this would not be a precedent as to rate-making prin- 
ciples. Moreover, at that time the question was not im- 
portant because the 1952 test period preceded the sharp 
rise in prices charged by producers in the southern Louisi- 
ana area. As a practical matter, the results were substan- 
tially the same whichever method was used. However, now 
the four-system segregation results in discriminatorily bur- 
dening the Jackson Zone customers with the full impact of 
the subsequent sharp rise in southern Louisiana producer 
prices. As the Examiner noted, the roll-in of purchased gas 
costs was necessary to preserve historical zone differentials. 


In the second place, it is the Commission’s usual practice 
to roll-in purchased gas costs even where a company oper- 
ates separate but interconnected pipeline systems—irre- 
spective of gas flows between the lines. If we accept, 
arguendo, the Commission’s finding as to United operating 
separate interconnected systems, that usual practice would 
require a roll-in on United’s system. The Commission ob- 
viously must have some reason for making an exception of 
United, but it has not disclosed that reason. That reason 
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is essential to the Commission’s decision. Whether the 
Commission properly made United an exception from its 
usual practice depends upon the validity of that reason, 
and the Court cannot discharge its review function unless 
that reason is disclosed. Therefore, the order should be 
reversed because the Commission has arbitrarily withheld 
from review a reason essential to its decision. 


Tl. 


The Commission included in United’s cost of service an 
amount for federal income taxes as claimed by United 
which was about $5,000,000 in excess of United’s actual tax 
liability. This arises from the fact that United claimed 
a federal income tax allowance based on the assumption 
that United files an individual or separate return, whereas, 
in fact, it files a consolidated return as part of a group of 
affiliates. This results in a substantially lower tax liability 
for United than that produced on a separate return basis. 


The Commission did not contend that the amount it 


allowed was proper. Rather, it attempted to justify the 
allowance of an improper and excessive amount on the 
ground that the record did not include the necessary facts 
to permit a determination of the proper tax allowance. 


The burden of proof to support its claimed tax allowance 
was on United. Section 4(e). It failed to sustain that bur- 
den by evidence. Additionally, it refused access to neces- 
sary information to permit others to determine the fed- 
eral income tax allowance on an actual and proper basis. 


In the circumstances, the Commission’s only proper 
course was to base the allowance on the approximate figures 
secured through cross-examination of United’s witnesses 
or to reopen the record to secure the necessary data. 


It was error to allow an amount confessedly wrong and 
excessive. The error was not cured by the Commission’s 
admonition to United that in the future, in other cases, 
United would be expected to sustain its burden of proof. 
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ARGUMENT 
L 


THE COMMISSION ERRED IN ALLOWING UNITED’S PAYMENTS 
FOR GAS TO AN AFFILIATE, UNION PRODUCING COM- 
PANY. AS PART OF UNITED’S COST OF SERVICE WITHOUT 
EVIDENCE OF UNION’S COST OF PRODUCTION OR OF 
“ECONOMIC JUSTIFICATION” AS REQUIRED BY THIS 
COURT'S RULING IN MISSISSIPPI RIVER FUEL CORPORA- 
TION v. FEDERAL POWER COMMISSIONS’ 


United has an affiliate, Union Producing Company 
(‘‘Union’’), engaged in the production of natural gas (R. 
747). Like United, Union is wholly owned by their eom- 
mon parent, United Gas Corporation (R. 747, 2928). In 
Dockets No. G-9547 and G-10592, United’s claimed cost of 
service included payments for gas to Union of $16,705,459 
(R. 1170) and $17,615,310 (R. 609), respectively, for ap- 
proximately 17 per cent of United’s gas supply (Ex. No. 
8, R. 5915). 


Since these respective payments by United to Union 
exceeded ‘‘the total amounts of the claimed increases’? of 
$9,978,906 and $5,856,200, in the respective rate cases (R. 
22186, 23241), ‘‘the question of the determination of the 
amount properly allowable to United for the cost of gas 
purchased from its 100% affiliate’? (R. 22186) which 
United’s payments to Union presented, was of paramount 
importance. As the Commission put it (R. 22187): 


“*, . . until it is determined to what extent United 
must and can justify its payments to Union Producing 
Company, discussion of the other issues would con- 
stitute nothing more than a futile exercise. Decision 
on such other issues in these proceedings cannot, in 
any event, result in any final decision concerning the 
heart of these proceedings, namely, the rates which 
United’s customers are going to be required to pay.’” 


— 


8102 U.S. App. D.C. 238, 252 F. 2d 619 (July 8, 1957), certiorari denied, 
355 U.S, 904. 


9 Order issued August 16, 1957, denying United’s motion to separate and 
hold in abeyance the issue relating to United’s payments to Union and to 
proceed to a determination of the other issues (R. 22186-8). 
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Following United’s presentation of its evidence, motions 
were made to dismiss United’s rate increases on the ground 
that United had not established that the amounts paid to 
Union were properly includible in United’s cost of service 
(R. 21995, 22019-25, 22189-93, 22253-7, 22968-71). In short, 
United had failed to sustain its burden of proof. Section 
4(e). 


The Commission, by the orders here on review, denied 
the motions to dismiss, and allowed the payments made by 
United to Union at rates claimed by United to have been in 
effect at June 7, 1954, as part of United’s cost of service 
for the 20-month period from November 1, 1955, to July 1, 
1957—the period during which the increased rates were in 
effect. At the June 7, 1954 price levels the payments by 
United to Union included in cost of service are $14,672,589 
and $14,779,987 in Dockets No. G-9547 and G-10592, re- 
spectively. The Commission made no determination of 
Union’s cost of production or of the reasonableness or eco- 
nomic justification of Union’s prices at June 7, 1954, and 
of the payments made by United at those prices. The Com- 
mission allowed the payments solely on the ground that the 
prices appeared in rate schedules Union had filed with the 
Commission on October 31, 1957, and had attempted to 
make effective retroactively to June 7, 1954.?° 


There is, therefore, again presented for review by this 
Court the precise issue which this Court considered and de- 
cided on July 8, 1957, in Mississippi River Fuel Corpora- 
tion v. Federal Power Commission, 102 U.S. App. D.C. 238, 
252 F. 2d 619, certiorari denied, 355 U.S. 904, where, over 
objection, the Commission had allowed as part of United’s 
cost of service the full prices paid by United to Union with- 


10 Following the Supreme Court’s decision in the Phillips case, supra, the 
Commission adopted regulations requiring producers to file their rates and 
permitting the rates in effect on June 7, 1954, to be collected as the pro- 
ducers’ initial rates (Orders No. 174, 1744, 174B, 13 FPC 1195, 1255, 1410, 
1576). Section 154.101 of the Regulations expressly provided, however, that 
acceptance for filing of the rate schedules ‘‘is not to be construed as approved 
by the Commission.’’ 
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out inquiry as to Union’s cost of production or the economic 
justification of such prices. 


In the Mississippi River Fuel case, supra, the evidence 
showed that the prices allowed were self-determined by the 
related companies without regulatory restriction. United, 
however, submitted no cost data to support the prices. It 
submitted only a comparison of prices paid by United to 
Union and to non-affiliated producers, which showed that 
the weighted average price paid by United to its non- 
affiliated producers was substantially more than the 
weighted average price paid by United to Union. (102 
US. App. D.C. 240-241, 252 F. 2d 621-622). 


On review this Court reversed the Commission’s allow- 
ance of United’s payments to Union on the ground that 
such evidence was insufficient to justify the allowance. In 
light of the affiliated relationship, the lack of arm’s length 
bargaining, and the potential for using the United-Union 
relationship and prices as ‘‘a device for siphoning potential 


profits from one affiliate to another, for transferring 
amounts from an advantage to customers to an advantage 
for stockholders’’, this Court ruled that— 


«« . , . the Commission could no more test the rea- 
sonableness of interaffiliate prices by the use of fair 
field prices (without more) than it could allow as costs 
the fair field prices (without more). To be included in 
United’s cost, increases in the interaffliate prices must 
have some factual economic justification. ... the Com- 
mission must at least inquire into the factual justifica- 
tion for the price increases. paid by United to Union. 
By this we mean that to include the increased prices 
in the costs of United the Commission must at least 
determine that the increases were justified by reason 
of Union’s costs or by reason of some other stated end 
of the Natural Gas Act; the Commission must ascertain 
that they were not mere bookkeeping or intra-corpo- 
rate-system adjustments. ...’? (102 U.S. App. D.C. 
241-242; 252 F. 2d 622-623). 


11 Unless otherwise stated italics and parenthesis in quotations are supplied. 
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The Court also called attention in this connection to the 
requirements of its decision in the City of Detroit case 
(City of Detroit v. Federal Power Commission, 97 U.S. 
App. D.C. 260, 230 F. 2d 810, 818, certiorari denied, 352 
U.S. 829) for evidence of cost of gas production, at least 
as a point of departure, and the applicability of those re- 
quirements to the United-Union relationship (102 U.S. App. 
D.C. 241; 252 F. 2d 622).!* 


The issue is, therefore, whether the Commission met the 
requirements of this Court’s decision in the Mississippi 
River Fuel case, supra. We show, hereafter, that the Com- 
mission made no inquiry into the factual justification of 
Union’s prices or the payments made by United to Union, 
and that such prices and payments were not supported by 
evidence of Union’s cost of production or by any evidence 
of ‘‘factual economic justification’’. The Commission, 
therefore, again erred in including United’s payments to 
Union in this case in United’s cost of service. 


A. The Evidence Adduced by United to Support Its Payments 
to Union Was of the Same Type and Kind Held Insufficient 
By This Court in the Mississippi River Fuel Decision to 
Support the Prices 


The hearing before the Commission began after this 
Court had held in the City of Detroit case that evidence of 
cost of production is required to support rates, at least as 
a point of departure. United made no effort, however, to 
support its payments to Union with any evidence of Union’s 
costs. United flatly refused to put in ‘‘any cost figures of 
any sort as to the cost of production of’? Union in support 
of the prices and payments (R. 201, 1400; R. 352-B). 


United ignored the City of Detroit case and, as in the 
Mississippi River Fuel case, merely presented a compari- 
son of the weighted average price paid by United to Union 


12 Speaking of Union and the necessity for meeting the requirements of the 
City of Detroit case, this Court in Mississippi River Fuel said (102 U.S. App. 
D.C. 241, 252 F. 2d 622): ‘*A 100 per cent affiliate stands in the same posi- 
tion as does the integrated producing ‘arm’ of a pipe-line company.’’ 
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with the weighted average price paid by United to non- 
affiliated producers of gas and with the weighted average 
price paid by all pipeline companies, excluding United, to 
producers. This evidence purported to show, as in the 
Missismppi River Fuel case, that United was paying Union 
lower weighted average prices. (R. 1169, 1402, 1449-1450; 
RB. 593-B, 595-6-B; Ex, 8, R. 5910-19; Ex. 28, R. 5260-73). 


Admittedly, United thereby limited its presentation in 
these proceedings to the same kind and type of evidence it 
had presented in the Mississippi River Fuel case, which 
this Court found inadequate to support the inclusion of 
United’s payments to Union in United’s cost of service. 
Thus, answering the motion to dismiss filed by Mississippi 
River Fuel Corporation in Docket No. G-9547, United said 
(R. 22055) : 

“Comparison of the evidence in Docket G-9547 with 
that in the record of Docket G-1142 . . . shows that 
there is no real difference in the evidence in the two 
dockets. ’??* 


In acknowledgment that the evidence it had adduced did 
not satisfy the requirements of this Court’s ruling in the 
Mississippi River Fuel case, United, following denial of its 
petition for a writ of certiorari in said case, moved to re- 
open the record in these proceedings to permit it to intro- 
duce in evidence Union’s rate schedules and to adduce un- 
specified evidence ‘‘to support and substantiate the amounts 
for cost of gas purchased from Union Producing included by 
United in its cost of service’? in Dockets No. G-9547 and 
G-10592 (R. 22205). These rate schedules had been filed by 


13In a motion to reopen these proceedings, filed January 2, 1958, after 
certiorari was denied in the Mississippi River Fuel case, United reiterated that 
the evidence it had offered in Dockets No. G-9547 and G-10592 was ‘consistent 
with’’ (R, 22203) and ‘‘of the same kind and quality . . . found to be proper 
and sufficient by the Presiding Examiner, affirmed by the Commission, in the 
Mississippi River Fuel hearing’’ (R. 22205). And in answer to a motion to 
dismiss by United Gas Improvement Company filed May 27, 1960, United again 
stated that the evidence offered in the two dockets was along ‘‘similar, if not 
identical, lines as that . . . offered by the Staff in the Mississippi River segment 
of G-1142 ...’’ (R. 23210). 
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Union on October 31, 1957 (R. 22202)—one year after the 
conclusion of the hearing on October 3, 1956, in Docket No. 
G-9547 ; one-half year after the conclusion of the hearing in 
Docket No. G-10592 on April 8, 1957; and 22 months after 
the latest test period on which the increases in rates were 
predicated. Until October 31, 1957, Union had challenged 
the Commission’s right to require it to file its rate sched- 
ules under the Natural Gas Act. 


B. The Commission’s Incorporation on Its Own Motion of 
Union’s Rate Schedules Into the Record Did Not Change 
the Fact That No Evidence of Cost or of Economic Justifi- 
cation Had Been Adduced 


The Commission, by order issued June 20, 1958, denied 
United’s motion to reopen, but on its own motion reopened 
the record in each docket ‘‘for the specific and limited 
purpose of receiving in each record and as a part thereof, 
ali rate schedules (contracts) for sales by Union Producing 
to United as heretofore accepted for filing together with all 
supplements and amendments to such schedules and all 
letters of acceptance and orders showing the Commission’s 
actions upon each of such filings . . .”? (R. 22314, 22315).™ 


On the basis of this action, the Commission held that the 
requirements of this Court’s decision in the Mississsippi 
River Fuel case were satisfied (R. 23246), and that on the 
merits United is entitled to include, as part of its gas pur- 
chased account, payments made to Union at June 7, 1954 
price levels. (R. 22739). 


Putting aside the fact that Union did not file its rate 
schedules until one year after the record was closed in 
Docket No. G-9547, and six months after the record was 
closed in Docket No. G-10592, and putting aside for the 
moment the illegality of the Commission’s action in incor- 
porating the rate schedules on its own motion and giving 


14 As we show below, pp. 28-29, this Commission action was illegal and 
constitutes reversible error. 
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them nunc pro tunc effect (infra, pp. 28-29), Union’s rate 
schedules did not meet the requirements of the Mississippi 
River Fuel case.* 


The filed rate schedule principle, often referred to by 
commissions and courts, and here relied on by the Commis- 
sion, simply establishes that the filed rate may be charged 
without violating the Act.”® It does not, however, establish 
that the rate appearing in the schedule is a lawful or rea- 
sonable rate. Montana-Dakota v. Northwestern Public 
Service, 341 U.S. 246. Indeed, if any presumption of rea- 
sonableness attends the acceptance for filing of rate sched- 
ules in an arm’s length situation, there is no such presump- 
tion where, as here, the buyer and seller are affiliated, and 
the prices are self-determined without regulatory restric- 
tion. Moreover, such a presumption is a rebuttable one and 
the evidence in this case precluded indulgence in any pre- 
sumption of reasonableness or economic justification. 


The filed rate schedules did not relieve the Commission 
of the necessity of determining that the prices ‘‘were justi- 
fied by reason of Union’s costs or by reason of some other 
stated end of the Natural Gas Act.’? Mississippi River 
Fuel case, supra, 102 U.S. App. D.C. 242, 252 F. 2d 623. 
The filing of the rate schedules did not add one thing to the 
record required by the Mississippi River Fuel case,” and 
did not alter the fact, conclusively shown by the evidence, 
that the prices charged by Union to United had no relation 
to costs, were merely the result of intra-corporate-system 


15 This was recognized by United when it filed its motion to reopen the pro- 
ceedings, Although United sought to incorporate Union’s rate schedules in 
the records of these proceedings, United proposed to adduce unspecified evidence 
to ‘‘support and substantiate the amounts for cost of gas purchased from Union 
Producing’’ (R. 22205). 


16 Sometimes referred to as the ‘‘legal’’ rate as distinguished from the 
‘‘lawful’’, ie, ‘‘reasonable’’, rate. Thus, Section 4(2) provides: ‘‘All 
rates and charges . . . shall be just and reasonable, and any such rate or 
charge that is not just and reasonable is hereby declared to be unlawful,’’ 


17 Union’s prices to United upon which United based its rate increases were 
placed in the record by United during the hearings (Ex. No. 28, R. 5260-5273; 
Ex. No. 8, B, 5910-19). 
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adjustments, and were self-determined by the related com- 
panies without regulatory restriction, as in the Mississippi 
River Fuel case. Indeed, the evidence underscored the need 
for adherence to this Court’s criteria. 


The evidence showed that it was United’s practice to in- 
crease its rates to its affiliate, Union, regardless of con- 
tractual rights, whenever United entered into a contract 
with another producer in the same field at a higher rate 
(R. 1160). In some instances this policy of giving volun- 
tary matching increases to Union has been extended to the 
equalizing of its rates with higher rates even in other fields 
(R. 1167, 1168, 1171-1173, 1176). The record reflects many 
instances in which United voluntarily amended contracts 
with its affiliate to increase the rate paid for natural gas, 
notwithstanding a contractual right to a lower rate for a 
longer period of time (R. 1160-1168, 1215-7, 1251). The 
prices at June 7, 1954, included by the Commission as part 
of United’s cost of service, were the result of these prac- 
tices. 


Furthermore, the filed rate schedule principle is of no 
assistance to the Commission here since Union’s rate sched- 
ules were not on file until October 1957, long after the 
hearings were concluded. The Commission could not, as it 
purported to do, treat the rate schedules as on file during 
the proceedings. The Commission has no such authority 
under the Act. It could not give them retroactive effect. 
The Pure Oil Company, Docket No. G-17930, Order issued 
June 9, 1961, mimeo ed., p. 2.78 


Not only did this Court’s decision in the Mississippi 
River Fuel case require proof of reasonableness or eco- 
nomic justification, but the Commission’s own decision in 
Home Gas Co., 2 FPC 402, 406, 39 PUR NS 102, 106-107, 


18‘*Pure’s offer if accepted would give retroactive effective dates in one 
instance to increased rates and charges which had never been tendered for 
filing, and in another instance, to proposed increases which had not been timely 
filed. Acceptance would breach established principles of ratemaking neces- 
sary to the orderly administration of the Act.’? The Pure Oi Company, 
supra, p. 2. 
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required it. In that case the Commission dismissed Home’s 
rate increase because it did not adduce evidence of reason- 
ableness of the affiliates’ rates although the affiliates were 
subject to Commission jurisdiction and had tariffs on file. 


C. There Has Been No Determination By the Commission of 
Union’s Prices That Could Justify Their Acceptance as 
Complying With the Requirements of the Mississippi River 
Fuel Decision 


Apparently aware that reliance on the filed rate sched- 
ules of Union as satisfying this Court’s decision in the 
Mississippi River Fuel case was precarious, the Commis- 
sion attempted to shore up its position, It asserted on Jan- 
uary 4, 1961, that ‘‘proper rates’’ for Union ‘‘have been the 
subject of full hearings and proceedings’’, and that, there- 
fore, there was ‘‘no unfairness to consumers as a result 
of including sellers’ rates found to be acceptable in sep- 
arate determinations in the service cost of an affiliated rate 
proponent’’ (R. 23246). 


The truth is, however, that the Commission has never 
found, in any proceeding, that Union’s rates are just and 
reasonable or even economically justified. In fact until 
October 31, 1957, Union had refused to file its rate schedules 
and was challenging the Commission’s jurisdiction over 
its rates. 


If the Commission means that acceptance of Union’s 
rate schedules for filing represented an approval of Union’s 
rates, the facts belie the Commission’s assertion. In each 
letter to Union advising that its rate schedules had been 
accepted for filing, the Commission put Union on notice 
that (R. 19542-19603) : 


‘‘This acceptance for filing shall not be construed . . . 
as constituting approval of any rate, charge, classifi- 
cation, or any rule, regulation or practice affecting 
such rate or service contained in the rate filing; nor 
shall such acceptance be deemed as recognition of any 
claimed contractual right or obligation associated 
therewith; and such acceptance is without prejudice 
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to any findings or orders which have been or may here- 
after be made by the Commission in any proceeding 
now pending or hereafter instituted by or against your 
company.”’ 


And Section 154.101 of the Commission’s Regulations also 
expressly provides that: 


‘¢ Acceptance for filing of any rate schedule cr part 
thereof . . . is not to be construed as approval by 
the Commission . . .”’ 


Moreover, the Commission by order issued April 29, 1959, 
initiated an investigation under Section 5(a) of the Act of 
the very rates upon which the payments by United to 
Union, included in United’s cost of service, were based, 
because it appeared ‘‘upon the basis of data available to 
the Commission’’ that Union’s rates ‘‘may be unjust, 
unreasonable, unduly discriminatory, or preferential.’’ 
Union Producing Company, Docket No. G-18354, 21 F.P.C. 
607. 


This investigation, however, did not relieve the Commis- 
sion of the responsibility of determining the economic 
justification of the prices paid Union for the period involved 
in these dockets. This present case involves the 20-month 
period from November 1, 1955, through June 30, 1957, 
while the Commission’s order at the end of the rate in- 
vestigation under Section 5(a) can only have prospective 
effect—i.e., from and after the date of its issuance, and, 
therefore, will not embrace the 1955-1957 period. Hope 
Natural Gas Company v. Federal Power Commission 
(C.A. 4), 196 F. 2d 803, 805..° No one knows when a 


19 As the Commission’s order of investigation, consistent with Section 5(a), 
provides (21 FPC at 608): 

**If the Commission, after a hearing has been had, shall find with 
respect to Union Producing Company that any of its rates, charges, 
classifications, rules, regulations, practices, or contracts, subject to the 
jurisdiction of the Commission, are unjust, unreasonable, unduly dis- 
criminatory, or preferential, the Commission will thereupon determine 
and fix by order or orders just and reasonable rates, charges, classifica- 
tions, rules, regulations, practices, or contracts to be thereafter observed 
and in force.’” 
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decision will be forthcoming in the rate investigation. 
The hearing was concluded on June 3, 1961 and final briefs 
are not due until January 1962. But whenever the order 
is issued, it cannot affect the period involved in these 
dockets. Consequently, the Commission’s assertion on 
January 4, 1961, that ‘‘(p)roper rates’’ for Union, ‘“‘have 
been the subject of full hearings and proceedings’”’ (BR. 
23246) and that there is ‘‘no unfairness to consumers as 
a result of including sellers’ rates found to be acceptable 
in separate determinations in the service cost of an affili- 
ated rate proponent’’ is, contrary to fact, unfounded, un- 
warranted, and unsupported. So, also, is its assertion 
that the ‘‘mere existence of affiliation cannot nullify the 
validity of our rate determination for the affiliated seller’’ 
(R. 23246). There has been no such determination. 


D. The Commission’s Reliance on Alleged, Undisclosed 
“Extensive Knowledge and Experience” of Producer Prices 
Was Improper and Did Not Meet Requirements of the 
Mississippi River Fuel Decision 


In its application for rehearing of the order issued 
January 4, 1961, modifying and adopting the Examiner’s 
decision, Mississippi Valley vigorously challenged the 
Commisson’s assertion that it had approved Union’s rates 
in a separate determination. Mississippi Valley showed 
that no determination of the propriety of Union’s rates had 
been made by the Commission, and that no pending pro- 
ceeding involving the propriety of Union’s rates could 
relate to the period involved in these dockets. (R. 23253- 
23256) 


In its order denying the application for rehearing the 
Commission shifted its ground. Now, it claimed that it 
had been ‘‘guided by extensive knowledge and experience 
gained in reviewing producer prices for sales similar to 
Union’s . . . which indicated that reopening and pro- 
longing these proceedings for a full rate case on Union’s 
pre-1954 prices, . . . generally lower than the going prices 
for other producers, could quite conceivably work more to 
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the detriment than the benefit of United’s customers”’ 
(R. 23336).”° 


The transcript of the testimony and exhibits, however, 
must ‘‘constitute the exclusive record for decision’’ 
(Section 7(d), Administrative Procedure Act, 5 U.S.C.A. 
1006(d)) and the order must be judged on the basis of that 
record (Securities and Exchange Commission v. Chenery 
Corp., 318 U.S. 80, 87). Commission reliance on undis- 
closed, extra-record ‘‘knowledge and experience”? of un- 
disclosed ‘‘producer prices’’ denied Mississippi Valley the 
opportunity to know the evidence and to rebut it, in deroga- 
tion of due process of law. The Commission ‘‘cannot 
invoke particular knowledge, sight unseen, under the cloak 
of past experience’? to support its order. ‘‘Instead it 
must reveal what this knowledge is and how it supports 
the conclusion for which it is invoked.’? Michigan Con- 
solidated Gas Company v. Federal Power Commission, 108 
U.S. App. D.C. 409, 428, 283 F. 2d 204, 223 (1960). 


This requirement is particularly necessary where, as 
here, the Commission, seven years after Phillips (Phillips 
Petroleum Co. v. Wisconsin, 347 U.S. 672), has yet to 
establish standards for judging the reasonableness of 
producers’ prices; where the courts have found it necessary 
‘to impress upon the Commission’’ in the context of a 
rising natural gas market, the necessity for ‘‘a real ad- 
ministrative effort at producer regulation’’ (Public Service 
Comm. v. Federal Power Commission, .... U.S. App. D.C. 

wey eeeey 297 F. 2d 146, 150; Cerlionat denied, 365 U.S. 
882) and where the Commission’s orders have been 
repeatedly reversed because the Commission improperly 
used, for comparative purposes, prices which were suspect 
as measures of proper producer prices due to the fact that 


20 Mississippi Valley calls the Court’s attention to the fact that neither 
Mississippi Valley nor any other customer of United sought a ‘‘full rate case’’ 
on Union’s prices, They asked only that the Commission and United comply 
with this Court’s decision in the Mississippi River Fuel case. 
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they were under attack before the Commission and the 
courts.” 


Moreover, assuming, arguendo, that the Commission may 
rely on ‘‘extensive knowledge and experience’? of pro- 
ducers’ prices, it is obvious from the Commission’s state- 
ment that it determined allowability of Union’s prices in 
United’s cost of service merely by comparing them to other 
producers’ prices. This is precisely what this Court held 
was insufficient in the Mississippi River Fuel case (102 
U.S. App. D.C. 241, 252 F. 2d 622). 


The Commission itself has repeatedly held that a com- 
parison of prices proves nothing concerning reasonableness 
of price of gas and fails to sustain the burden of proof of 
an applicant for a rate increase with respect to the justness 
and reasonableness of the claimed increases. Union Oil 
Company of California, 16 F.P.C. 100, 110-111 (December 6, 
1956). 


The complete lack of evidentiary force of price com- 
parisons is particularly marked where it is uncontroverted 
that the contracts between United and Union are not the 
product of arm’s length bargaining which, even if present, 
‘is not proof of reasonableness’’. Union Oil Company of 
California, supra, 16 F.P.C. at 109. 


This Court has made it crystal clear that evidence of cost 
and of economic justification are necessary to meet the 
burden of proof in this affiliated relationship where it is 
idle to talk about ‘‘transactions’’, ‘‘contracts’’ and ‘‘prices 
paid’’ in any realistic sense. 


21 Public Service Comm, v. Federal Power Commission, supra; United Gas 
Improvement Co. v. Federal Power Commission (CA 9, 1960), 283 F. 2d 817, 
certiorari denied, 365 U.S. 879; United Gas Improvement Co. v. Federal Power 
Commission, CA 5, No. 18112, .... F. 2d ....3 United Gas Improvement Co. 
v. Federal Power Commission (CA 10, 1961), 287 F. 2d 159. 
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E. The Incorporation of the Rate Schedules on the Commis- 
sion’s Own Motion Violated the Administrative Procedure 
Act and the Commission’s Rules of Practice, and Denied 
Mississippi Valley a Fair Hearing 


The incorporation into the record of Union’s rate 
schedules, as evidence to support the allowance of United’s 
payments for gas to Union, contravened the requirements 
of the Natural Gas Act, the Administrative Procedure Act 
and the Commission’s Rules of Practice, and denied 
Mississippi Valley a fair hearing. Therefore, for these 
additional reasons, the Commission’s allowance of United’s 
payments to Union as part of United’s cost of service was 
error and should be reversed. 


1. Reopening of the record contravened the Administrative 
Procedure Act and the Commission’s Rules of Practice 


When, by order issued June 20, 1958 (R. 22313-22315), 
the Commission, on its own motion, purported to reopen 
the record and to incorporate Union’s rate schedules, the 


record was not before the Commission. An Examiner had 
presided at the hearing and reception of the evidence. 
Accordingly, the record was before the Examiner for 
decision in accordance with Section 8(a) of the Administra- 
tive Procedure Act (5 U.S.C.A. § 1007(a)) and Section 1.30 
of the Commission’s Rules of Practice, implementing 
Section 8(a). In the circumstances the Commission could 
not lawfully deal with the record under the decisional 
process prescribed by the Administrative Procedure Act 
and the Rules of Practice. The motion for reopening 
should have been referred to the Examiner. To deal with 
the record itself, the Commission was required to direct 
the Examiner to certify the record to it. Cf. Northeastern 
Gas Transmission Company v. Federal Power Commission 
(CA 3, 1952), 195 F. 2d 872, 878, certiorari denied, 344 U.S. 
818. Indeed, without the record before it, the Commission 
was in no position to determine the evidentiary value, if 
any, of the rate schedules, as it purported to do. 
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2. Failure to provide Mississippi Valley an opportunity to rebut 
the rate schedules was contrary to the Administrative 
Procedure Act and was a denial of due process of law 


The Commission’s Rules of Practice, Section 1.33(a) (2), 
provide for the reopening of a record after hearing for the 
purpose of taking additional evidence, if the Commission 
‘shall have reason to believe that conditions of fact or of 
law have so changed as to require, or that the public interest 
requires, the reopening of such proceeding . . .”’ 


In the instant case the filing of the rate schedules by 
Union, as has already been shown, was not a condition of 
fact or of law justifying or requiring reopening of the 
record since the mere filing of the schedules did not alter 
the fact that the prices included in the contracts—which 
were in any case a matter of record in the proceedings— 
did not constitute the economic justification required by this 
Court’s decision in the Mississipm River Fuel case. The 
reopening, therefore, was not in conformity with the re- 
quirements of the Commission’s Rules. 


Further, even if the reopening was not of itself error, 
the Commission erred in depriving Mississippi Valley of 
the right to rebut the ‘‘new’’ evidence, which the Commis- 
sion deemed crucial on the issue of the allowability of 
United’s payments to Union. 


To reopen the proceedings is one thing. To close the 
record without affording the parties an opportunity to deal 
with the evidence is quite a different thing. The former 
may be an exercise of discretion, reversible only if a gross 
abuse thereof; the latter, however, is a clear violation of 
due process of law and of the requirements of Section 7(c) 
of the Administrative Procedure Act (5 U.S.C.A. § 1006(c)) 
which provides that: 


‘*. . . Every party shall have the right to present 
his case or defense by oral or documentary evidence, to 
submit rebuttal evidence, and to conduct such cross- 
examination as may be required for a full and true 
disclosure of the facts.”’ 
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THE COMMISSION ERRED IN FAILING TO ALLOCATE THE COST 
OF PURCHASED GAS ON A SYSTEM-WIDE AVERAGE 
(ROLLED-IN) BASIS 


The Commission establishes rates based upon the cost 
of service allocated to customer groups. The Examiner 
adopted the Commission Staff’s position that United 
customers should be grouped into three zones, and that 
purchased gas costs should be averaged, i.e., ‘‘rolled-in’’, 
system-wide, so that the same average purchased gas cost 
per Mef would be assigned to each Mef sold. Under this 
method, all sales of gas, irrespective of zones, bear an 
equal, prorata share of the total purchased gas costs. The 
Examiner used this method because he found that United’s 
system is interconnected and integrated, and that its total 
gas supply forms a common pool for the benefit of all 
customers (R. 22804). He rejected United’s proposal for 
a six-zone system, with purchased gas costs segregated for 
each zone (R. 22824). 


The Commission reversed the Examiner on these points 
and refused to require a roll-in of purchased gas costs 
(R. 23244). It adopted instead a zoning and allocation 
advocated by no one at the hearing. It divided United’s 
system into four zones and segregated purchased gas costs 
for each zone. This segregation is accomplished by a some- 
what complicated series of computations in which there is 
traced the general flow of gas into and out of each zone 
so that there can be attributed to the total sales in each 
zone the cost of gas considered to be purchased for such 
sales, irrespective of whether the purchases were made 
in the same or different zone. 


The four zones as adopted by the Commission are shown 
on the map which is Appendix A to this brief (reproduced 
from the Examiner’s decision, R. 22808) and are denoted 


22 All discussion herein of United’s system excludes United’s small North- 
west Mississippi sytem, which is not connected to the main system, and was 
separately treated by all parties at the hearings below. 
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Jackson, New Orleans, Central, and Southwest? The 
jurisdictional customers are located in the Jackson and 
Central Zones where the sales for resale in interstate 
commerce are made, while the sales in the New Orleans 
and Southwest Zones are non-jurisdictional (R. 22824). 


Each of these zones contains sources of gas, and gas flows 
across every zone boundary except that it flows indirectly, 
not directly, between Southwest and Jackson Zones. Gas 
flows both ways across at least two of these zone 
boundaries. During the test periods here involved (1954 
1955), the gas sold in the Jackson Zone came in part from 
gas sources within that zone, in part from gas shipped in 
from the Central Zone, and in the largest part from 
southern Louisiana sources, located mainly in the New 
Orleans Zone and also in the Southwest Zone via the New 
Orleans Zone. There was a substantial variation in the 
proportions of such supplies received by the Jackson Zone 
during the different test periods involved (12 months ending 
April 30, 1955, and the calendar year 1955) even though 


the test periods were only eight months apart and four 
months overlapped. In both periods, however, the largest 
part of Jackson Zone gas supply came from southern 
Louisiana sources, while a relatively small part of gas 
sold in the Central Zone was from the southern Louisiana 


sources. 


Southern Louisiana is a prolific area where recent dis- 
coveries have coincided with the rapid country-wide ex- 
pansion of gas demand. As a result of vigorous pipeline 
competition for this gas, producer prices have spiralled 
rapidly in this area; they ‘“‘have leaped from one plateau 
to the higher levels of another’’. Atlantic Refining Co. v. 


23 Jackson Zone embraces parts of Mississippi, Alabama, Florida and 
Louisiana. 

New Orleans Zone is confined to the Louisiana delta area. 

Central Zone embraces north Louisiana and northeast Texas. 

Southwest Zone embraces the rest of Louisiana and the Gulf coast of Texas. 

Appendix A (the map) may be extended beyond the body of the brief, for 
convenience, in following the textual descriptions of the system. 
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Public Service Commission, 360 U.S. 378, 391 (1959). The 
effect of the Commission’s segregation of purchased gas 
costs by zones results in placing a proportionately large 
part of those high southern Louisiana costs upon Jackson 
Zone customers, and a relatively small proportion on 
Central Zone customers. This segregation method also 
saddles jurisdictional customers overall with a propor- 
tionately higher purchased gas cost than does the roll-in 
method, because it assigns to the Texas non-jurisdictional 
sales mainly the lower cost Texas gas sources. 


The Commission grounded its segregation of purchased 
gas costs upon its finding that United’s system is really two 
separate but interconnected systems. The Commission has 
thereby erred because, as we show in A below, this finding 
is clearly contrary to the evidence. The Commission also 
referred generally to history for support of segregation, 
and this we show in B below is erroneous and no substitute 
for proper findings. Finally, the Commission erred in 
arbitrarily omitting from its decision its reasons for 


excepting United from its usual practice of rolling-in 
purchased gas costs wherever a system is interconnected, 
as we show in C below. 


A. The Commission’s Two-System Finding Is Clearly 
Contrary to the Evidence 


The Commission based its segregation of purchased gas 
costs upon its finding, contrary to the evidence, that 
United’s system is ‘‘in fact two separate systems with 
smaller interconnecting facilities’’ (R. 23244-5), as follows: 


(i) A system with gas flowing from southern Texas 
in the Southwest Zone northeasterly into the 
Central Zone; and 


(ii) A system with gas produced in southern Louisiana 
in both the Southwest and New Orleans Zones, 
which flows via the New Orleans Zone northward 
into the Jackson Zone. Only a major shut-down 


33 


or flow reversal would cause a substantial flow of 
southern Louisiana gas into the Southwest or 
Central Zone, according to the Commission. 


This two-system finding is detached from the reality 
established in the record, as a glance at the map of United’s 
system (Appendix A, infra) immediately shows. Referring 
to this map, the Examiner found (R. 22804): 


‘It will be observed from an examination of the 
appearance of United’s system maps as a whole that 
it is not at all a steel-tube type of system, like Northern 
Natural (see Commission Opinion No. 281) but is a grid 
of pipelines going in various directions over the system. 
Some of the lines are interconnected, some are not. The 
system contains feeder lines, gathering lines, laterals, 
local transmission lines, major transmission lines, and 
two 30-inch transmission lines—one extending north 
from Agua Dulce to Sterlington and the other north 
from the Louisiana Gulf Coast to Kosciusko. As 
United points out in its brief, its ‘system lies astride 
major gas producing areas in the United States. It 
traverses the Gulf Coast fields of Texas, the fields of 
Southern Louisiana, as well as the Northeast Texas 
and Northern Louisiana fields. It covers a large area 
located in five states, extending approximately 800 
miles from east to west and about 300 to 400 miles from 
north to south... The markets served are interspersed 
over the entire system. . . .’ 


*“As of December 31, 1955, United was connected to 
289 different gas fields in various parts of its system 
with almost 2,000 points of receipts of gas and the 
average distance of gas transmitted on the system was 
approximately 160 miles. 


24 The Commission apparently misunderstands the zoning system it imposed. 
Southern Louisiana gas is produced in both the Southwest and New Orleans 
Zones. This gas flows many ways within these zones and is consumed in both 
zones. Moreover, there was pending before the Commission at the time it issucd 
the instant decision, United’s application for authority to construct at 217-mile, 
30-inch pipeline from southern Louisiana to transport substantial volumes of 
gas from that source into the Central Zone in order to avoid curtailments to 
customers in northeast Texas and northern Louisiana, United Gas Pipe Line 
Company, Docket No. CP61-151. Application was made November 23, 1960, 
and temporary authority to build and operate the line was granted May 
11, 1961. 
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‘“‘The gas in the large 30-inch line extending from 
the Louisiana Gulf Coast to Kosciusko, Mississippi 
flows northeasterly. The gas in the 30-inch line 
extending from Agua Dulce in southern Texas flows in 
a northeasterly direction to the vicinity of Perryville, 
Louisiana. From the Wascom-Latex-Carthage Area 
gas flows west to Dallas and Fort Worth, southwest to 
Huntsville, Texas, south to Goodrich and Beaumont, 
and east to Sterlington and Jackson. The prevailing 
flow of gas is eastwardly from Sterlington to Jackson. 
However, there have been times when the flow has been 
reversed and has been westerly from Jackson to 
Sterlington. While the general flow of gas on the 
system is north and northeasterly, gas does flow on the 
system in various directions and due to the flexibility 
of the system, gas can be generally regulated to flow in 
any direction as may be necessary to meet service 
requirements. 


“‘The large 30-inch lines on the system were con- 
structed for general system purposes. United operates 
a completely integrated natural gas system; all of its 
gas resources both from non-affiliated producers and 
from Union form a common pool for all of the 
customers of United’s system. United’s properties are 
completely integrated and interconnected (except for 
Northwest Mississippi) and are used commonly for the 
benefit of all United’s customers. United’s system is 
extremely flexible and management possesses the 
ability to syphon gas from any part of the system and 
place it in any other part of the system.” 


The evidence supports the Examiner’s findings and 
demonstrates that the diverse movement of gas is a fact 
and is not, as the Commission stresses, a ‘‘highly im- 
probable proposition”’ (R. 23244). 


In United’s original system, the flow of gas from the 
Monroe and Carthage area (Central Zone) was south- 
wardly to New Orleans (New Orleans Zone) and Houston- 
Beaumont (Southwest Zone), respectively (R. 1551). And 
no gas from south Texas flowed north past Houston in the 
Southwest Zone (R. 1552). Of later years, the prevailing 
flow has reversed itself and is now to the north and east. 
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There are, however, individual flows in every direction 
(Ex. 10, R. 5925-5944) from the 289 different fields and 
the 1,992 different delivery points (R. 49-B) from which 
United receives gas all over its system. For instance, gas 
flowing north over the Agua Dulce-Sterlington line (South- 
west to Central Zones) physically crosses the path of gas 
flowing south over the Latex-Goodrich line (Central to 
Southwest Zones), (Ex. No. 10, R. 5931), and again crosses 
the path of the southward flow of gas from Joaquin to 
Beaumont (Central to Southwest Zones) (Ex. 10, R. 5927). 
In United’s Southwest Zone gas flows eastwardly from 
Weeks Island, Louisiana, to the New Orleans Zone, and 
westwardly from Weeks Island to other points within the 
Southwest Zone (Ex. 10, R. 5942). From the Wascom- 
Latex-Carthage area (Central Zone) gas flows west to 
Dallas and Fort Worth, southwest to Huntsville, Texas 
(Central Zone), south to Goodrich and Beaumont (South- 
west Zone), and east to Sterlington (Central Zone) and 
Jackson (Jackson Zone). (Ex. 10, R. 5929). 


Although the prevailing flow is eastwardly from Sterling- 
ton to Jackson, nevertheless when United finds it desirable, 
the flow is reversed and goes westwardly from Jackson to 
Sterlington (R. 704-B, 705-B, 718-B, 809-B). From 
Jackson gas also flows northeastwardly to Kosciusko, east- 
wardly to Newton, southwardly to Hattiesburg, and over 
another line to Mobile and Pensacola (Ex. 10, R. 5933). 


In the small New Orleans Zone, although the prevailing 
flow out of the zone is north and northeast, gas flows within 
the zone in every direction (R. 2151). 


An illustration of the great flexibility with which supplies 
of gas can be shifted about in United’s system is shown by 
a comparison of the schematic gas flow diagrams for the 
12-months ending April 30, 1955, in Docket G-9547 (Ex. 33, 
R. 5323) and for the calendar year 1955, in Docket G-10592 
(Ex. 9, R. 5923). Both of these test years include the first 
four months of 1955. The only major increase in zone 
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demand as between the two periods is in the Jackson Zone, 
where the later docket shows an increase of some 25.4 
million Mef. This increased demand was partly met by an 
increase in imports from the New Orleans Zone of about 
15.8 million Mef. But the New Orleans Zone, by thus 
increasing its exports, was found to be about 4.3 million 
Mef short of its requirements, and this lack was supplied 
by an increase in that amount in net imports from the 
southwest Louisiana area of the Southwest Zone. This, in 
turn, caused a demand on southwest Louisiana resources 
which required it to reduce its net exports to other parts 
of the Southwest Zone by about 2.6 million Mcf. In addi- 
tion, the Central Zone almost doubled its net exports to 
the Jackson Zone to supply the balance of Jackson’s 
increase in demand. The Central Zone thereupon sub- 
stantially increased its imports from the Southwest Zone. 
(R. 5323, 5923). 


Thus, the effects of the substantial change in demand in 
the Jackson Zone are readily traceable to every other zone 


in that integrated system. Comparison of the two exhibits 
above-referred to reveals not only the flexibility of United’s 
system but also its changeability. 


The occurrence of the above changes in a period of only 
eight months not only indicates the potentialities for 
change inherent in the physical characteristics of United’s 
system, but also proves that the operation of the system 
does change, and change rapidly. These rapid changes 
vary the mixture of high and low priced gas in the Central 
and Jackson Zones, and therefore the allocations of pur- 
chased gas costs between the two. Any system of costing 
and zoning which is to yield equitable, reasonable and stable 
results must take into account these physical characteristics 
of the pipeline system. Furthermore, in view of the great 
flexibility of the system, and the widespread effects 
throughout the system of major change at any part, the 
costing and zoning method employed should be based upon 
physical characteristics, rather than upon managerial opera- 
tional choices as to flow of gas on any particular day, or 
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for any particular period. Otherwise price instability 
results, as under the Commission’s method. 


The Commission’s staff, unbiased, unprejudiced and non- 
partisan, testified forcefully that roll-in of purchased gas 
costs was necessary to reflect the integrated nature of 
United’s system, the benefits which most of its customers 
obtain from this integrated totality, and the fact that the 
character of service provided everywhere on the system is 
similar. Thus, the staff’s expert witness, a rate engineer 
with twelve years’ experience at the Commission (R. 2550), 
. stated as follows (R. 915-B to 916-B): 


‘1, The gas supply comes from numerous gas fields 
and purchase connections which are spread widely over 
the system. The natural gas which United sells usually 
is a mixture of natural gases from two or more 
different sources and the composition of the mixture 
of gases as to sources of supply and as to the amount of 
gas from each source is variable. Natural gas from a 
particular source usually is not consigned to particular 
customers but such gas loses its identity when mixed 
with other gases in the pipe line system. So that the 
gas supply for United’s integrated system consists of 
gas purchased from many sources and mixed in 
United’s pipe line system to form a common gas supply. 


‘<2. United’s transmission system is an integrated 
network of pipe lines and most of United’s customers 
benefit from transmission system facilities which 
extend for considerable distances outside of the local 
areas in which particular customers are situated. 


‘<3. United’s customers are numerous and widely 
spread over United’s system but the classes of sales, 
such as direct sales and sales for resale to other gas 
utilities, are similar in all parts of United’s service 
area, except that sales to pipe line utilities are con- 
centrated at several widely separated points. 


‘¢As United endeavors to furnish firm service to all 
of its customers, there is considerable similarity in the 
kind of gas service furnished by United to its 
customers from one local area to another and from one 
class of customers to another. 
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**So that the kind of gas sales and the kind of gas 
service appears to be not widely different from one end 
of the system to the other.’’ 


United’s own witnesses testified: 


(i) That gas purchases in the New Orleans Zone 
displace gas purchases in the Southwest Zone 
(R. 1375, 3728—ef. Staff similar view, R. 3131). 

(ii) That gas from the Southwest Zone flows to 
Jackson via both 30-inch lines, i.e., via both the 
Central and New Orleans Zones (R. 1577, 2156). 

(iii) That generally speaking ‘‘United’s great pipe 
line system is an internally interconnected and 
integrated pipe line system, and that United’s 
pipe line operations are generally interrelated 
and integrated’’ (R. 1882-3). 

That United’s system could not be treated ‘‘as 
consisting of two steel tubes, each of which would 
be in a zone of its own’’ (R. 2157). 

That ‘‘Our system is flexible. The general flow 
pattern on our system can be shifted as the 


supply and demand shifts from year to year.”’ 
(R. 3723). 


The Commission’s finding that United’s system is really 
two separate systems, is contradicted not only by the 
evidence in this ease, but also by the Commission findings 
in earlier United certificate and rate proceedings. 


In United Gas Pipe Line Company, Docket No. G-1447, 
10 F.P.C. 35 (1951), the Commission authorized United to 
construct and operate the two 30-inch lines upon which it 
now relies for its present claim of two separate systems. 


Yet, in that decision the Commission found that the 
proposed lines were intended to ‘‘increase the flexibility of 
the present system’’ and to provide for a “‘better balancing 
of gas supply in relation to the concentrated markets which 
United now serves and intends to serve’’ (10 F.P.C. at 41) 
in view of the ‘‘concentration of major sources of gas 
supply in the southern portion of the United system”’ 
(10 F.P.C. at 42). 
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The Commission emphasized (10 F.P.C. at 42) that the: 


“*. . . system flexibility which United contends would 
result from construction of the proposed facilities 
relates to the ability to shift available supplies of gas 
over the system, rather than over-all operational 
flexibility which results from interconnections between 
existing and new facilities.’’= 


In 1954, the Commission, approving the rate settlement” 
between United and its customers, held that: 


“Tt [United] transports by means of its integrated 
pipe-line system natural gas produced from fields in 
Texas, Louisiana and Mississippi and delivers and sells 
it to industrials, other pipelines, and distribution com- 
panies in the foregoing States and also in Alabama and 
Florida.’’ (United Gas Pipe Line Co., Opinion No. 277, 
13 F.P.C. 398, 404.) 


Again in 1955, the Commission, in rejecting the attack on 
the settlement by one customer, forcefully stated its view 
as to the integrated nature of the United’s system opera- 


tions. United Gas Pipe Line Co., Docket G-1142, 14 F.P.C. 
353.77 There the Commission adopted the Examiner’s 
findings and conclusions that: 


‘The testimony presented in the instant proceedings 
has shown clearly that United operates a completely 
integrated natural gas system: that all of its gas 
resources both from non-affilated producers and from 
Union form a common pool for all the customers of 
United’s system. Dillingham, United’s General Super- 
intendent, who had thorough knowledge of United’s 
operations, testified that prior to the receipt by 
Mississippi of gas from United, it was commingled 
and it was not possible to teil whether gas received by 
Mississippi came from the area of the Gulf Coast in 
Texas, or Carthage, or any other part of United’s 
system.’? (14 F.P.C. at 398). 


25 The Commission also required United to provide interconnections for 
emergency use between the existing and proposed facilities to assure even more 
flexibility in operation and better service. (10 F-P.C. at 42). 

26 Discussed at pages 40-41, infra. 

27 This case is discussed further in this brief at page 41, iafra. 
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‘‘United’s properties are completely integrated and 
interconnected (except for northwest Mississippi) and 
are used commonly for the benefit of all United’s 
customers.’’ (14 F.P.C. at 407). 


Thus, the Commission’s two separate-systems finding is 
contrary to the evidence and, therefore, arbitrary, Whitlock 
Truck Services, Inc. v. Shippers Oil Field Traffic Ass’n., 
(Neb. Sup. Ct., 1961), 105 N.W. 2d 588. It is also con- 
trary to the Commission’s own previous findings with 
regard to the same United system, but this difficulty the 
Commission arbitrarily ignores. 


B. The Commission’s Generalized Appeal to History Provides 
No Substitute for Proper Findings Based on the Record 


The Commission’s four-zone segregation was merely 
picked up from the previous rate settlement case, Docket 
G-1142, without the support of any witness in the instant 
case. The Commission considers it an ‘‘existing and 
tested method”’ and states its desire to follow ‘‘historical 


rate design’’ (R. 23244-5). On the contrary, this is neither 
an existing nor tested method, and the Commission’s 
generalized statements are no substitute for proper findings 
based on the record. 


There have been only two general rate cases. The first 
was in 1943 when seven separate zones were approved with 
purchased gas costs segregated, United Gas Pipe Line Co., 
3 F.P.C. 402. Thereafter, the major expansion of United’s 
system was accomplished as in 1951 tying the whole system 
together. United Gas Pipe Line Co., Op. No. 206, 10 F.P.C. 
35, see page 38, supra. The next general rate change 
was that accomplished in Docket G-1142, where settiement 
was made on the basis of four zones, without roll-in of 
purchased gas costs. United Gas Pipe Line Co., Op. No. 277, 
13 F.P.C. 298. However, the Commission and parties there 


28In the closing days of the hearing in Docket G-10592, the Examiner 
directed the Staff, over the opposition of Staff counsel, to prepare a computa- 
tion showing the results if the so-called Method 8 were used in the instant 
proceeding. (R. 1134-B). 
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expressly agreed” that this was not a precedent as to 
rate-making principles, so that the Commission can hardly, 
in fairness, rely upon this as establishing principles.*° The 
settlement rates remained in effect only 15 months when 
they were superseded by the 1955 rate filing in Docket 
G-9547, the first of the two dockets here in issue. 


There was one customer dissenting from the 1954 rate 
settlement, Mississippi River Fuel Corporation, and the 
Commission heard its contention that its contract entitled 
it to rates separately determined on the basis of the 
segregated and allocated cost of its individual service. The 
Commission denied this contention. United Gas Pipe Line 
Co., 14 FPC 398. 


Upon review in this Court, at the behest of the lone 
dissenting customer, the Commission was reversed on one 
issue, but upheld on its refusal to determine a separate 
rate for that individual customer. Mississippi River Fuel 
Corp. v. Federal Power Commission, 102 U.S. App. D.C. 
241, 252 F. 2d 619 (1957), certiorari denied, 355 U.S. 904. 


There was not in issue in that case the validity of 
segregating purchased gas costs among four zones as 
opposed to rolling-in such costs system-wide, so that case 
is no precedent for the Commission. 


There is an additional reason why the Docket G-1142 
rate case may not properly be considered a precedent now. 
That case was based upon costs for the test year 1952 


29 The settlement agreement provided that ‘‘ncither United or the Commis- 
sion’s staff nor any other affected party is to be considered as agreeing with 
the methods used for determining cost of service, or with the principles under- 
lying the results reflected in the proposed settlement’? and that the ‘proposed 
settlement will not prejudice the rights or contentions which any of the 
parties are asserting or may assert in any proceeding now pending or arising 
in the future before this Commission.’’ (13 F.P.C. at 408-409). 


30‘‘This order is without prejudice to any findings or orders which have 
been or may hereafter be made by the Commission, and is without prejudice 
to any claims or contentions which may be made by the Commission, United, 
or any other affected party hereto, in any proceeding now pending or here- 
after instituted by or against United or any other companies or persons.’? 
(13 F.P.C. at 419-420). 
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when southern Louisiana producer prices were not signifi- 
cantly out of line with other producer prices. The question 
of whether to segregate or roll-in purchased gas costs 
was not then of practical importance. The sharp run-up 
of southern Louisiana producer prices occurred thereafter 
(R. 22807). The Examiner concluded that it would be 
unfair to place the whole burden of these increased prices 
upon the Jackson Zone customers (R. 22807). The Com- 
mission may only determine otherwise on the basis of 
proper findings based on the instant record; it may not 
properly assume away the changed circumstances. Thus, 
to the extent that historical considerations are pertinent, 
there are no such considerations presented by the history 
of rate regulation with regard to United’s system that 
support the Commission’s segregation of gas costs. In 
fact, as the Examiner has made clear, it is only the roll-in 
of purchased gas costs that preserves historical rate 
differentials between zones under these circumstances. 


C. The Commission Arbitrarily Failed to State Its Reasons 
for Excepting United From Its Usual Practice of Rolling-In 
Gas Purchase Costs 


The Commission, according to its findings, asserts that 
the United system is two separate, but interconnected, 
systems. In all other cases, however, where the systems 
are separate, but interconnected, the Commission has 
uniformly ‘‘rolled-in’’ purchased gas costs. It has done 
this even where one segment of the interconnected system 
is supplied exclusively from lower priced gas sources. The 
Commission has completely ignored these precedents, The 
Commission must have some reason why it did not apply 
the same rule in this case as in all other cases. That reason 
is essential to the decisional process in this case. What- 
ever it may be, it has not been stated. 


Therefore, the case should be remanded for breach of 
the oft-stated rule: 


‘The duty of review imposed upon the Courts 
requires that the facts be found and the reasons stated. 
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Otherwise, the courts cannot determine whether a given 
action is or is not arbitrary.’’ Mississippi River Fuel 
Corp. v. Federal Power Commission, 82 U.S. App. D.C. 
208, 163 F. 2d 433, 439 (1957). 


The Commission’s silence in this case with respect to its 
precedents is inexplicable in light of the Commission’s 
return to its ‘‘usual practice”’ of rolling-in purchased gas 
costs in Kansas-Nebraska Natural Gas Company, Opinion 
No. 343, decided March 8, 1961, where it cited the precedents 
(mimeo pp. 7-8), omitting meation of the instant United 
decision. Review of these precedents discloses no basis 
for distinguishing United even if it be considered two 
separate, interconnected systems. 


On the Kansas-Nebraska Natvral Gas Company system, 
there are two widely separated sources of natural gas— 
the Hugoton field in Kansas and the Julesburg field in 
Colorado and western Nebraska. These gas supplies 
commingle only in Nebraska where jurisdictional sales are 
made, but Kansas customers receive gas exclusively from 
the lower-priced Hugoton field. Gas never flows from 
Nebraska south into Kansas. The Kansas Corporation 
Commission informed the Federal Power Commission that 
Kansas law does not permit the Kansas Commission, in 
fixing Kansas rates, to roll-in purchased gas costs incurred 
outside of Kansas. Nonetheless, the Federal Power Com- 
mission rolled-in gas costs system-wide in fixing rates for 
jurisdiction sales in Nebraska. 


The Commission justified its action as follows (mimeo ed., 
pp. 7-8): 


“Tt is therefore most in accordance with reality to 
consider that the two sources of gas are available to 
the system as a whole and are not segregated for the 
benefit of one or another grovp of customers. 


“The use of ‘rolled-in’ costs for gas supply is in 
accord with our usual practice in the past. In support 
of the ‘rolled-in’ method, the examiner cites Panhandle 
Eastern Pipe Line Co., 10 FPC 185, Trunkline Gas 
Company, 21 FPC 704; and El Paso Natural Gas Co., 
22 FPC 260, 278. The Trunkline case was affirmed as 
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Battle Creek Gas Co. v. FPC, 281 F. 2d 42, (CADC 
July 14, 1960) where the court pointed out the ad- 
vantages of the ‘rolled-in’ method including equal 
treatment for customers receiving equal service. In 
the El Paso case, the Commission described how that 
company’s Southern and Northern Divisions were 
carrying loads that would otherwise have to be borne 
by the other one although the gas actually flowed only 
from the Southern Division to the Northern Division.”’ 


‘*6 Reversed on other grounds El Paso Natural Gas Cv. v. F-P.C., 281 
F. 2d 567 (CA 5, August 2, 1960).”” 


The case for rolling-in United’s purchased gas costs is 
stronger than that presented on the Kansas-Nebraska 
system. United draws on numerous gas sources through- 
out its system and many of these sources are directly con- 
nected, with major gas flows in all directions, while Kansas- 
Nebraska has only two sources which are only indirectly 
connected in the Nebraska marketing area, with major gas 
flows in only two directions. 


The Commission applied its usual roll-in practice in the 
ease of Panhandle Eastern, cited in the Kansas-Nebraska 
opinion. Panhandle Eastern has two principal pipelines: 


(i) The original line begins in the Hugoton and Pan- 
handle fields of Kansas and Texas and traverses eastward 
through Kansas, Missouri, Illinois, Indiana, Ohio and 
Michigan, with sales made in each state. 


(ii) The later line, as originally constructed by its wholly- 
owned subsidiary Trunkline Gas Company, begins in the 
Gulf Coast and traverses north to an interconnection with 
the original line at Tuscola, Illinois. Thus, the gas streams 
are not commingled until Illinois is reached, and Kansas 
and Missouri customers do not, in fact, receive any of the 
higher-priced Gulf gas. Nonetheless, the Commission 
ruled that all purchased gas costs must be rolled-in so that 
all customers, including the Kansas and Missouri 
customers, bear the system-wide average of such costs. 
The Commission stated: 
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‘*. . . It is clearly established that the availability 
of the Trunkline supply above Tuscola, Ill, the point 
of connection with Panhandle’s existing pipeline of 
the new Trunkline facilities, creates correlative benefits 
to all of the customers of Panhandle on its main line 
both northeast and southwest of Tuscola. This is 
apparent because, by each M.c.f. of the new Trunkline 
gas which is delivered above the Tuscola connection, 
there is a correlative release of pipeline capacity 
required to satisfy the needs of Panhandle’s customers 
below that point, which result, through displacement 
or substitution, supports the finding that there are 
equal benefits to all customers of Panhandle from the 
new Trunkline supply of gas.’’ Panhandle Eastern 
Pipe Line Co., et al., Op. No. 214, 10 FPC 185, 192 
(1951). 


A similar displacement and substitution appears on 
United’s system. By using southern Louisiana sources to 
serve new and expanded loads, in preference to Texas 
sources, United relieves the pressure on Texas production 
and line capacity thereby assuring service of existing and 
future needs of Texas customers. 


Again, United’s system presents a much stronger case 
for roll-in than Panhandle’s system. United’s numerous 
sources and interconnections are in sharp contrast to the 
single point of interconnection on the Panhandle system. 
It would be a simple computation to segregate purchased 
gas costs on the Panhandle system; it is exceedingly 
complex on the United system. 


The Commission also applied its usual roll-in practice in 
fixing rates for El Paso Natural Gas Company. That 
system has two separate lines: 


(i) The original southern line begins in the Permian 
Basin of Texas and southeast New Mexico and traverses 
west to the Arizona-California boundary. 


(ii) A northern line begins in the San Juan Basin in 
northwest New Mexico where gas costs are higher and 
traverses west to near the Arizona-California boundary. 
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At the time of the 4951 decision the two lines were inter- 
connected only at the western termini, and the customers 
in southern New Mexico and Arizona received only the 
cheaper Permian gas. Nonetheless, purchased gas costs 
were rolled-in system-wide, so that these Vata’ bore , 
the higher here average. ££ (acc Vala ek Feo 6 


Cpimer~ NMe.29 FPS 42al, $4¢7-¢ ¢ 3. 
El Paso’s eter nae vas gens in fhet Ge separate systems, 


which drew gas from two separate sources, and these 
parallel systems were connected only at the far ends. If 
we accept, arguendo, the Commission’s instant finding that 
United’s is also two separate interconnected systems, it 
is impossible to reconcile the decision to roll-in purchased 
gas costs on the El Paso system but not on United’s system. 
Actually, of course, United’s system presents a stronger 
ease for roll-in because there are interconnections at both 
ends and gas sources on all parts of its system. 


The Commission reiterated the roll-in principle in El 
Paso’s 1959 case, at which time that system begins to look 
more like United’s, in that there are interconnections at 
both ends of the system. El Paso Natural Gas Co., Opinion 
No. 326, 22 FPC 260. However, even in the 1959 El Paso 
system, gas only flowed from the southern to the northern 
lines, and never the other way, while, on United’s system 
gas flows back and forth between the Central and Jackson 
Zones. United’s so-called separate systems are connected 
in the north by a major transmission line through which 
gas flows both ways, and in the south by the southwest 
Louisiana network of production, gathering, distribution 
and transmission lines out of which gas flows both to the 
rest of the Southwest Zone, and into the New Orleans Zone. 


There is nothing in the instant United opinion which 
establishes a basis for treating United’s purchased gas 
costs differently than those of Kansas-Nebraska, Panhandle 
Eastern, and El Paso. Indeed, United’s system presents 
a stronger case for roll-in than any of the others. 
Obviously, the Commission has not stated its reasons for 
making United an exception to its general rule. A reason 


not stated cannot be reviewed. This Court should therefore 
reverse and remand such arbitrary Commission action. 


TIL. 


THE COMMISSION’S ALLOWANCE OF AN AMOUNT FOR FED- 
ERAL INCOME TAXES IN EXCESS OF UNITED'S ACTUAL 
TAX LIABILITY IS NOT SUPPORTED BY SUBSTANTIAL 
EVIDENCE AND IS IMPROPER 

As a member of an affiliated group, United files a con- 

solidated federal income tax return (R. 751, 1532, 2029; 

R. 1001-B, 1002-B). The companies constituting the group 

are United, Union Producing Company, their parent United 

Gas Corporation, and about 11 affiliated name-saving com- 

panies that have no operations (R. 1532). 


United’s participation in the consolidated federal income 
tax return effects a savings in taxes to United. (R. 3950). 
By joining in a consolidated return, United’s federal income 
tax liability is smaller than it would be if United filed a 
separate return related solely to its own operations. 


In these rate cases United disregarded the fact that it 
participates in the filing of a consolidated income tax return 
and claimed an allowance for federal income taxes as part 
of its allowable operating costs which was computed on the 
theory that United files and pays federal income taxes on 
the basis of a separate return devoted solely to its opera- 
tions (R. 754-755; R. 337-B). 


As part of its operating expenses, United thereby claimed 
an amount which its witness admitted (R. 754, 755, 756) 
does not represent an expenditure United will make for 
taxes. In Dockets No. G-9547 and G-10592, respectively, 
the claimed tax liability was about $4,600,000 and $5,000,000, 
respectively, in excess of United’s actual tax liability 
(R. 859, 860; R. 342-B, 343-B). 


The record does not reflect the exact income tax liability 
of United on a consolidated return basis. This is so only 
because United did not present such evidence and refused 
to make available to the Staff of the Commission data 
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essential to a determination of that amount. The Staff of 
the Commission was, therefore, unable to make a proper 
determination of the federal income tax liability. The 
Staff’s witness testified, however, that an amount in excess 
of the actual tax liability is not a proper amount for in- 
clusion in the cost of service (R. 1017-B, 1018-B, 1065-B, 
1066-B, 1067-B; R. 2940-1, 23245). 

The Commission, in its order, included an amount for 
federal income taxes on the separate return basis 
(R. 23245-6). It did not assert that this was proper. 
Rather, it attempted to justify the allowance of an im- 
proper, excessive amount for taxes on the ground that 
the record did not include the necessary facts to permit a 
determination of the amount on an actual (consolidated) 
return basis (R. 23245-6). 


The Commission asserted (R. 23246) that it was loath 
to reopen ‘‘the record in a case that has already been 
pending for over five years’’ and admonished United that 
in subsequent dockets it would ‘‘expect that the tax in- 
formation in the consolidated returns will be made avail- 
able in order that the tax liability for rate purposes may be 
decided on a more adequate record.’’ 


In denying Mississippi Valley’s application for rehearing, 
the Commission said (R. 23337) : 


“<The question of the proper evaluation of tax lia- 
bilities for companies participating in the filing of 
consolidated returns, therefore, cannot properly be 
decided on the record made im these proceedings. 
Rather than prolong these proceedings to the detriment 
of all parties by waiting for a decision in some other 
proceeding where a full tax presentation is made, we 
will use tax figures based on the record as it stands.”’ 


The Commission’s confession that its allowance for fed- 
eral income taxes is not supported by substantial evidence— 
indeed is not supported by any evidence of record and is, 
in fact, contrary to the evidence—requires reversal of the 
inclusion in United’s operating expenses of a fictitious and 
excessive allowance for federal income taxes. 
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We do not understand the Commission’s reference to 
‘‘waiting for a decision in some other proceeding.’”? A 
decision in another proceeding could not justify an action 
in these proceedings which has no support in the record 
and is contrary to law. A determination in some other 
proceeding is neither relevant nor germane to the issue. 
It is a proper determination in this case that is important 
and necessary. 


The burden of proof to support its claimed tax allowance 
was on United. Section 4(e). It failed to adduce evidence 
that supported its claimed federal income tax allowance. 
It also refused access to information necessary to permit 
the presentation by others of the exact amount allowable 
for federal income taxes on an actual and proper basis. 


In the circumstances, the Commission’s only proper 
course was to base the allowance on the approximate figures 
provided in the record through cross-examination of 
United’s witnesses or to reopen the record to secure the 
necessary data for an exact determination. 


It was plain, reversible error to allow an amount con- 
fessedly wrong. This error is not cured by admonishing 
United that in the future in other cases United will have 
to sustain its burden of proof. 


CONCLUSION 


The conclusion is inescapable that the Commission erred 
in including United’s payments to Union for gas without 
evidence of cost or economic justification. The conclusion 
is equally inescapable that United was on notice during the 
hearings that it had not sustained its burden of proof in 
view of this Court’s City of Detroit decision, supra. United, 
by its own deliberate election, however, flatly refused to 
adduce the requisite evidence, and its production affiliate, 
Union, defied, until after the hearings were over, the Act 
and the Commission’s Regulations, and refused to file its 
rate schedules. In the circumstances, reversal with direc- 
tions to dismiss the rate imerease applications is the 
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appropriate result, rather than reversal and remand to the 
Commission to adduce evidence of cost or economic 
justification. 

For the reasons set forth in this brief, it is also clear 
that the Commission erred in failing to ‘‘roll-in’’ gas pur- 
chase costs and in including an allowance for federal 
income taxes in United’s cost of service in excess of 
the actual tax liability. These aspects of the orders on 
review should, therefore, also be reversed, and in the 
event that this Court rules that the cause should be re- 
manded for proof of reasonableness or economic justifi- 
cation of the affiliated payments by United to Union, then 
remand as to the allocation and tax issues should also 
be ordered. 
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I 
Counter-statement of the Questions Presented 


In the opinion of the respondent the questions are: 


1. In the particular circumstances of this case where 
the charges for purchased gas by an affiliated company 
to a pipeline (which the pipeline sought to include in its 
cost of service) have not yet been subjected to serutiny 
to determine their “factual economic justification” should 
the Court remand the proceeding to the Commission so 
as to enable the Commission upon a reopened record to 
give such scrutiny? 

2. Since it now appears that the Commission should 
have determined on the merits a party’s timely conten- 
tion regarding the proper method of determining the al- 
lowance for federal income taxes in a pipeline’s cost of 
service, should the proceedings be remanded to the Com- 
mission to make that determination upon a reopened rec- 
ord? 

3. Has the Commission made a rational exercise of 


judgment, in determining cost of service on the record of 
the two rate proceedings that were before it, to use the 
method of allocating costs that had been applied to the 
pipeline in the past and not to require a systemwide roll- 
ing-in of gas purchase costs? 


Il 


INDEX 


Counterstatement of questions presented 


Counterstatement of the case 
Summmary of argument ... 
Argument 


I. The Commission now concedes that under the 
circumstances affecting separate regulation of 
Union’s rates charged for these periods this 
matter should be remanded for determination 
of the factual economic justification for Un- 
ion’s rates 


. The Commission now concedes that the ques- 
tion of the allowance of income taxes should 
be remanded to it 


. The Commission’s exercise of judgment in 
favor of the zone allocation of gas purchase 
costs is reasonable and supported by the evi- 
dence of record 


A. The Commission used a method of alloca- 
tion of purchase gas costs which it had 
developed in the light of United’s historical 
zone rate differentials 

. The Commission has made a rational exer- 
cise of judgment in the allocation method 
it used 

. The effect of applying the zone allocation 
of gas purchase costs in these proceedings 
is not unreasonable or discriminatory 

. The Commission decision limited to the 
record before it and the period here in- 
volved, does not foreclose any party from 
demonstrating changed circumstances in 
any of the subsequent proceeding 
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COUNTERSTATEMENT OF THE CASE 


The petitioners, who are customers directly or indi- 
rectly of United Gas Pipe Line Company, are here con- 


(1) 


) 
testing certain aspects of the Federal Power Commis- 
sion’s decision of two proceedings to investigate the law- 
fulness of increased rates filed by United. 

United is one of the nation’s major interstate natural 
gas pipelines. It operates in five states—Texas, Louis- 
iana, Mississippi, Alabama and Florida. It grid of pipe- 
lines extends about 800 miles from west to east, and 400 
miles from north to south. Its lines are connected to 
more than 200 fields in most of the major producing areas 
of Texas, Louisiana and Mississippi (see R. 343-44). Its 
jurisdictional business includes both certain sales to dis- 
tributing companies in its area and sales to other large 
interstate pipelines, such as Texas Eastern Transmission 
Corporation and Mississippi River Fuel Corporation at 
terminal points of its own lines. 

On September 30, 1955, United filed increased rates 
pursuant to Section 4(d) of the Natural Gas Act.’ The 
Commission suspended the effectiveness of the increased 
rates (except the industrial rates which it has no power 
to suspend) for five months from the date when they 
otherwise would have gone into effect and ordered that a 
hearing be instituted (in Docket No. G-9547) to determine 
whether they were just and reasonable (R. 20110). 
United put the non-industrial increased rates into effect 
on April 1, 1956, subject to an undertaking to refund any 
amounts ultimately determined by the Commission to 
have been unjustified (R. 2021-28). 

On May 15, 1956, United filed further increased rates 
which the Commission similarly suspended and set down 
for hearing (in Docket No. G-10592; R. 21292-94). The 
second set of increased rates (other than industrial) was 
put into effect on November 15, 1956, subject to a similar 
undertaking (R. 21775-83), and continued in effect until 
superseded by the rates contained in a filing of May 29, 
1957. Since May, 1957, United has filed four other gen- 


2 Natural Gas Act, June 21, 1938, c. 556, 52 Stat. 821-833, as 
amended, 15 U.S.C. 717-717w. For the convenience of the Court 
pamphlet copies of the Act will be lodged with the Clerk. 
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eral increased rates all of which have been similarly sus- 
pended and set down for hearing by the Commission. 
The present case relates only to the first two, which cover 
a twenty-months period extending from November 1955 
through June 1957 in the case of the non-suspendable 
industrial rates and from April 1956 through November 
1957 in the case of all the other rates. 

The Commission hearings on the first filing (Docket No. 
G-9547) began on February 16, 1956, and were concluded 
on October 31, 1956. The hearings on the second (Docket 
No. G-10592) began on July 11, 1956, and concluded on 
April 8, 1957. After the close of both hearings, the de- 
cision on the merits was considerably delayed, as this 
Court noted in Willmut Gas & Oil Co. v. F.P.C., — F. 
2d » No. 15775, decided July 20, 1961 (slip opinion p. 
4, note 4) by litigation wherein a number of United’s cus- 
tomers contended that the Commission should not have 
allowed United to file the increased rates. This eculmi- 
nated in the decision by the Supreme Court in United 
Gas Pipe Line Co. v. Memphis Light, Gas and Water Di- 
vision, 358 U.S. 103, 1958, upholding the Commission’s 
refusal to reject the filings. 

After the coming down of the Memphis decision the ex- 
aminer who had presided at the two hearings sought the 
guidance of the Commission as to the manner in which he 
should proe 2d to a disposition of the cases (R. 22483-88). 
In an orde. issued August 6, 1959, the Commission in- 
structed the examiner to determine, without setting the 
actual just and reasonable rates, “governing principles to 
be applied in the disposition of the issues presented on 
the records in these proceedings in Docket Nos. G-9547 and 
G-10592, including (1) proper disposition of charges to 
Account 100.5, (2) appropriate methods for allocating 
cost of service, and (3) proper rate of return to be al- 
lowed United” (R. 22582-83). The presiding examiner 
issued his decision on April 5, 1960 (R. 22718-22863). Be- 
cause of the complexity of the factual background for the 
issues that are now before this Court, we believe that it 
will serve the convenience of the Court to defer a detailed 
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exposition of these facts until the relevant portions of our 
argument. What follows now is the barest outline of the 
issues of the case. 

The Examiner decided the Account 100.5 issue (whether 
there should be included in the rate base certain account- 
ing entries reflecting an excess of acquisition cost over 
original cost of properties acquired by United and con- 
solidated into its system) entirely against United (R. 
22744-94). He determined that 614% was an appropriate 
rate of return, thus rejecting both the company’s claim 
for 614% and the Commission staff’s argument for 6% 
return (R. 22842-60). He resolved the allocation issue by 
accepting with some reservations a new allocation method 
sponsored by the Commission staff. In addition to the 
issues listed by the Commission, the Examiner also passed 
on motions to dismiss made by a number of United’s cus- 
tomers. He rejected the motions, ruling that United was 
entitled to include in its cost of service certain payments 
that it had made to an affiliated company, Union Produc- 
ing Company, for purchased gas despite the fact that 
United had not in these proceedings presented factual evi- 
dence regarding Union’s costs. 

A number of parties including United took exceptions 
to the presiding examiner’s decision. Oral argument was 
held on these exceptions, and on January 4, 1961, the 
Commission issued its order “Modifying and Adopting 
Examiner’s Decision and Denying Motions for Dismissal 
of Proceedings” (R. 23241-50).2 The Commission en- 
tirely affirmed the examiner on the Account 100.5 and 
rate-of-return issues. It modified his decision on the al- 
location question, however, and held that the allocation 
method employed in United’s last rate proceeding, decided 
in 1954, should be used for the two dockets. The Com- 
mission also upheld the inclusion of the payments to 
Union Producing Company in United’s cost of service. 


2The Commission’s order will appear at 25 FPC 26-34, the 
opinion of Commissioner Kline, dissenting in part, at 25 FPC 
34-35, and the Examiner’s decision at 25 FPC 35-118. 
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Since the Commission decision had effected a consider- 
able reduction in United’s cost of service, the Commission 
directed United within 30 days to file substitute rate 
schedules reflecting the principles determined in the Com- 
mission order, and within the same time, to submit for 
the approval of the Commission a plan for refunding with 
interest the amounts determined to be refundable (R. 
23248). 

On March 3, 1961, the Commission denied the petition 
for rehearing that had been filed by a number of parties 
(R. 2336-37). Thereupon, timely petitions for review 
were filed in this Court by Willmut Gas & Oil Company 
(No, 16245), Mississippi Valley Gas Company (No. 16289) 
and jointly by Philadelphia Electric Company and United 
Gas Improvement Company (‘the Philadelphia petition- 
ers”) (No. 16326). 


SUMMARY OF ARGUMENT 
I 


The Commission now concedes that the rates which 
United’s affiliate Union charged it for gas purchased dur- 
ing the periods from November 1, 1955, through Novem- 
her 30, 1957, have not yet been subjected to scrutiny to 
determine their factual economic justification, as required 
under this Court’s decision in Mississippi River Fuel 
Corp. v. F.P.C., 102 AppDC 238, 252 F. 2d 619, certiorari 
denied, 355 U.S. 904. Because of the particular cireum- 
stances under which Union complied with the Commis- 
sion’s regulatory jurisdiction over it following the de- 
cision in Phillips Petroleum Co. v. Wisconsin, 347 U.S. 
672, it appears that the proceeding now pending before 
the Commission with respect to Union’s rates cannot ef- 
fectively encompass its rates for the period here in ques- 
tion. The Commission now suggests that the proceeding 
he remanded to it to enable inquiry into the justification 
for Union’s charges upon a reopened record. We oppose 
the dismissal of United’s increased rate filings that peti- 
tioners seek because. upon the coming down of the Mis- 
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sissippi River Fuel decision, United sought to present its 
case in justification of Union’s charges but was denied 
the opportunity to do so by the Commission. 


Ir 


The Commission did not determine the question of 
whether the allowance for federal income tax expendi- 
tures in United’s cost of service should take into econsid- 
eration any saving to United and its affiliates resulting 
from their participation in a consolidated income tax re- 
turn. It then appeared to the Commission that the eal- 
culation of income taxes on a separate-return basis was 
the best evidence in the record on the question and that 
reopening for further evidence was undesirable. The 
Commission now believes that the petitioner Mississippi 
Valley adequately raised before the Commission an issue 
of law in suggesting the need to consider the saving from 
the consolidated return. Accordingly, the Commission 
now suggests that the proceeding be remanded to it for 
determination upon a reopened record of whether the al- 
lowance for federal income taxes in United’s cost of serv- 
ice should reflect any saving resulting from participation 
in a consolidated return. 


m 


The Commission’s determination to adhere in the two 
eases before it to an allocation of gas purchase costs re- 
flecting the pattern of inter-zone flows on the United 
system rather than to use a systemwide averaging or roll- 
ing in of such costs, as petitioners urge, resulted from the 
Commission’s consideration of the unique facts of United’s 
system and its operation. 

The determination rests upon a rational basis. The 
Commission concluded from the record before it that the 
pipeline necessarily operated in a fashion so as to create 
two predominant and substantially separate flows of gas 
and that the Central zone customers of United receiving 
gas in a predominant flow from southern Texas were not 
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appreciably benefitted by United’s connection to the 
sources of supply in south Louisiana, which are higher 
priced. Accordingly, the Commission judgment was that 
a systemwide averaging of gas purchase costs would be 
inappropriate. 

Selection of an appropriate allocation method inevit- 
ably “involves judgment on a myriad of facts * * *.” 
Colorado Interstate Gas Co. v. F.P.C., 324 U.S. 581, 589. 
Accordingly, the courts have consistently recognized that 
their function must be limited to the narrow one of deter- 
mining whether the Commission determination has a 
rational foundation. 

The Commission concluded that application of the 
zoned allocation of gas purchase costs in the two proceed- 
ings before it would produce a result fair as among the 
customers in the various zones. The record reveals that 
the “Method 8” allocation imposes less costs on the juris- 
dictional customers than would the rolled-in method and 
that, as between the two jurisdictional zones, Method 8 
produces a result that is at least as consistent with the 
heretofore accepted rate differential as the rolled-in 
method would have reached. 

We point out finally that since the Commission order 
only fixed the appropriate allocation method in the two 
proceedings that it had before it, it has not foreclosed any 
party from demonstrating in any of the subsequent pro- 
ceedings that some significant changed circumstance calls 
for a different method of allocation. The Commission’s 
order expressly states this. 


ARGUMENT 


I. The Commission Now Concedes that Under the Cir- 
cumstances Affecting Separate Regulation of Union’s 
Rates Charged for These Periods this Matter Should 
Be Remanded for Determination of the Factual Eco- 
nomic Justification for Union’s Rates 


A. Discussion of the issue of United’s payments to its 
affiliate Union must be prefaced by the rather detailed 
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history of the prior decision of this Court dealing with 
that relationship. 

On November 2, 1954, the Commission approved a set- 
tlement of certain increased-rate proceedings that had 
been arrived at by United and its customers. 13 FPC 
398. These related to periods prior to the period here 
involved and prior to the Phillips decision.* However, one 
of the customers (Mississippi River Fuel Corporation) 
having objected to the settlement, the Commission or- 
dered a separate hearing on its objections. At that hear- 
ing, convened December 6, 1954, Mississippi River for the 
first time explicitly raised the issue of the justification of 
Tnited’s payments for gas purchased from its affiliate, 
Union Producing Company.* United Gas Pipe Line Co., 
14 FPC 353, 372, et seg. United introduced evidence to 
show that the average prices it paid to Union between 
1948 and 1953 were lower than the average prices it paid 
to other, non-affiliated producers. 

One of Mississippi River’s contentions was that since 
Union had become subject to the Commission’s jurisdic- 
tion as a result of the Phillips’ decision in 1954 and since 
Union had failed to file its rate schedules with the Com- 
mission as required by the “Orders 174” issued pursuant 
to the Phillips’ decision,*> the “filed rate” doctrine (Cf. 
Montana-Dakota Utilities Co. v. Northwestern Public 
Service Co., 341 U.S. 246) prohibited United from incud- 
ing in its cost of service any payments made to U 


at ,yates.that had not been filed with the Commission. 
alpinatiee vf Mississippi River contended that United’s 


justification of its payments to Union by comparison with 
the prices it paid to non-affiliated producers did not meet 


3 Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672. 


+All of the capital stock and debt of both Union Producing Com- 
pany and United Gas Pipe Line Company is owned by United Gas 
Corporation (R. 22733). 


5 Order No. 174, 19 Fed. Reg. 4534, was superseded by Order 
No. 174-A, 19 Fed. Reg. 5081, which was later amended and re- 
stated as Order No. 174-B, 19 Fed. Reg. 8807. 
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the “fair field price” test adopted by the Commission for 
a pipeline’s own gas production in Panhandle Eastern 
Pipe Line, Co., 13 FPC 53, since United adduced no evi- 
dence of prices being paid to non-affiliated producers by 
other buyers. (As the Commission noted, 14 FPC at 
380, Mississippi River did not contend “that the ‘rate 
base’ approach to Union’s production should be applied 
here.”) 

The Commission’s order in the separate proceeding, is- 
sued on November 8, 1955, held that United had ade- 
quately sustained its burden of justifying the charges by 
its affiliate Union. Mississippi River filed a petition for 
review in this Court. Shortly thereafter this Court ren- 
dered its decision in City of Detroit v. F.P.C., 97 AppDC 
260, 230 F. 2d 810, setting aside the Commission order in 
the Panhandle case. While suggesting that the Commis- 
sion was not necessarily obliged in all circumstances to 
use the rate-base method for determining the recovery to 
be allowed Panhandle for its own production of gas, this 
Court held that the Commission, having undertaken to 
regulate Panhandle’s rates upon the basis of cost of serv- 
ice, must at least use that method as a point of departure 
for the production part of Panhandle’s business and must 
explain its reasons for allowing any greater recovery. 
The Commission and Panhandle petitioned for certiorari. 

By October 8, 1956, when the Supreme Court denied 
certiorari in the City of Detroit case, 352 U.S. 829, United 
and other parties had completed their direct cases in the 
first of the increased-rate proceedings involved here 
(Docket No. G-9547) and United had put in its rebuttal. 
In addition United had completed the presentation of its 
direct case in the second of the proceedings (Docket No. 
G-10592). The hearing records in the two cases were 
closed on April 7, 1957, three months before this Court 
rendered its decision in Mississippi River Fuel Corp. v. 
F.P.C., 102 AppDC 238, 241, 252 F. 2d 619, 622, setting 
aside the Commission’s order of November 8, 1955. 

The Court there accepted Mississippi River’ contention 
that the outcome was controlled by the City of Detroit 
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decision. It reasoned that there was no valid basis for 
treating a pipeline purchasing from an affiliated produc- 
ing company differently from a pipeline with an inte- 
grated producing department. Hence it said (252 F. 2d 
at 622) “the Commission could no more test the reason- 
ableness of interaffiliate prices by the use of fair field 
prices (without more) than it could allow as costs the 
fair field prices (without more). To be included in 
United’s costs, increases in the interaffiliate prices must 
have some factual economic justification.” A petition for 
certiorari by United was denied December 16, 1957 (355 
US. 904). 

On July 14, 1958, pursuant to the remand which fol- 
lowed, the Commission reconvened the proceedings which 
had been under review in the Mississippi River Fuel case, 
and permitted United to adduce evidence regarding Un- 
ion’s cost of production. United’s evidence tended to 
show that “for the years 1952 and 1953, on the basis of 
five methods of allocating joint costs [of producing oil 
and gas] the cost to Union of producing gas in each in- 
stance exceeded the average price of 6.78¢ per Mef paid 
to Union” (20 FPC at 352).° 

Meanwhile, acquiescing in the Commission’s jurisdic- 
tional finding that it was a “natural gas company” within 
the meaning of Section 2(6) of the Natural Gas Act as 


6 While neither Mississippi River Fuel nor the Commission staff 
was willing to endorse or approve the methods by which United 
had justified the charges by Union, they were willing to enter 
into a settlement agreement with United, which gave Mississippi 
River the same rates all the other parties had previously accepted 
in the first settlement approved by the Commission. These rates 
reflected a charge by Union for purchased gas averaging 6.78¢ 
per Mcf. In a decision issued September 11, 1958, the Commission 
approved this second settlement agreement (20 FPC 349). Al- 
though recognizing the possibility that if the inquiry into Union’s 
charges were prosecuted to final conclusion it might result in a 
rate of less than 6.78¢ per Mcf, the Commission concluded “on the 
balance, all things considered, it is meet that we approve the 
settlement now and * * * insure that the benefits of lower rates 
immediately flow to Mississippi’s customers and those served there- 
by” (20 FPC at 354). 
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interpreted in the Phillips’ decision (see 18 FPC 387), on 
October 31, 1957, Union had tendered its rate schedules 
for filing with the Commission.? In passing on Union’s 
tender the Commission made the following dispositions: 
first, schedules reflecting rates that were in effect on June 
7, 1954, were accepted as “initial” rates; second, sched- 
ules for services commencing after June 7, 1954, but be- 
fore October 31, 1957, were accepted as schedules for new 
services effective generally as of the day of initial de- 
livery; third, increased rates contractually payable subse- 
quent to June 7, 1954, but prior to the date of filing were 
suspended for five months beginning October 31, 1957, and 
were set down for hearing (certain of the increased rates, 
which did not exceed rates previously accepted without 
suspension were permitted to go into effect upon the ex- 
piration of the statutory notice period). The effect of 
the Commission actions was to accept the June 7, 1954, 
level rates as having been the only legal rates for a period 
which began June 7, 1954, and which included the entire 
period November 1, 1955-November 30, 1957, here involved. 
Correspondingly, all of the Section 4(e) proceedings which 
the Commission instituted to determine the lawfulness of 
increased rates relate only to the period after March 31, 
1958 (and any refunds that the Commission might order 
at the termination of such proceedings could not extend 
back beyond that date). 

Promptly after the denial of certiorari in Mississippi 
River Fuel, on January 2, 1958, United filed what it desig- 
nated a “Motion to Reopen Hearings” (R. 22199-207) in 
the proceedings here involved (Docket Nos. G-9547 and 
G-10592). In support of its request for reopening the 


7 During part of the period between December 1954, when the 
filing of such rate schedules by independent producers was re- 
quired by the Commission’s “Orders 174”, and November 1957, 
enforcement of those orders against Union was restrained by rea- 
son of an injunction of the District Court for the District of Co- 
lumbia which was issued on December 1, 1954 (see 127 F. Supp. 
88), and which was ultimately reversed by this Court on January 
30, 1956. F.P.C. v. Union Producing Co., 97 AppDC 223, 280 F. 
2d 36, certiorari denied, 351 U.S. 927. 
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motion recited the history of the Mississippi River Fuel 
litigation and stated that the evidence United had pre- 
viously submitted in these two proceedings had been the 
same sort that had since been found insufficient by the 
Court in its Mississippi River Fuel decision. It also 
sketched the history of Union’s resistance to Commission 
jurisdiction and its later submission through the filing of 
its rate schedules. The motion contained the following 
statement of the purpose for reopening: “[T]he filing by 
Union Producing Company of its contracts as rate sched- 
ules now makes possible proof of such schedules covering 
sales by Union Producing Company to United.[*] United 
respectfully suggests that the record should be opened in 
the two captioned proceedings, so that evidence may be 
offered to support and substantiate the amounts for cost 
of gas purchased from Union Producing Company in- 
cluded by United in its cost of service in the above two 
captioned dockets” (R. 22205). United’s reference to the 
Mississippi River Fuel proceeding underscored the par- 
allel nature of the courses it attempted to pursue in that 
proceeding and in these two proceedings, following this 
Court’s decision. 

The Commission, here, dealing with Union’s charges 
for the period (after Phillips) from November 1, 1955 
to November 30, 1957, refused to receive evidence in sup- 
port of Union’s rates, in contrast to the course it had 
ordered pursuant to the Mississippi River Fuel remand, 
where Union’s unfiled rates for pre-Phillips periods were 
in question. On June 20, 1958, it issued an order in these 
proceedings entitled “Order Denying Motion, Reopening 
Proceedings, and Extending Briefing Dates” (R. 22313). 
The order recited the chronology of Union’s resistence to 
the Commission’s jurisdiction and its eventual submission. 
It then continued (R. 22314) : 


In view of the foregoing recital, it appears in the 
public interest and appropriate for carrying out the 


8 Compare Mississippi River’s earlier contention that the filed- 
rate doctrine barred any allowance of payments under unfiled 
rates, see supra, p. 8. 
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provisions of the Natural Gas Act that we, upon our 
own motion, reopen the record in each of these pro- 
ceedings for the specific and limited purpose of re- 
ceiving in each record and as a part thereof, all rate 
schedules (contracts) for sales by Union Producing 
to United as heretofore accepted for filing together 
with all supplements and amendments to such sched- 
ules and all orders and letters of acceptance showing 
the Commission’s actions upon each of such filings, 
and we so find and determine. 

In view of our action herein, no useful purpose 
would be served to grant United’s motion to reopen, 
and we find and determine that United’s motion to 
reopen should be denied. 

The present petitioners thereupon renewed their con- 
tention that United’s increased rate filings in these two 
proceedings should be dismissed on the ground that the 
amount of the increase in each was approximately equal 
to the amount that United was claiming as the cost of 
gas purchased from Union and that United had failed to 
sustain its burden of proving the “factual economic justi- 
fication” for Union’s charges as required by this Court’s 
decision in the Mississippi River Fuel case (see, ¢.g., R. 
22409-17). 

The Presiding Examiner recommended that the motions 
to dismiss be denied by decision issued April 6, 1960. In 
doing so he relied exclusively on the Commission order of 
June 20, 1958. He reasoned that since the Commission 
had ordered Union’s filed rate schedules to be included 
within the record of these proceedings, it must have be- 
lieved the rates set forth in those schedules to be relevant 
evidence of the costs that were incurred by United and 
were recoverable in its cost of service. Moreover, he con- 
tinued, the Commission must have thought this to be suf- 
ficient evidence in view of its denial of United’s motion 
to reopen the proceedings for receipt of further evidence 
(R. 22736). 

The Commission in its order of January 4, 1961, affirmed 
the examiner’s decision on this point (R. 23246): 


* * * In Mississippi River Fuel Corporation v. F.P.C., 
supra, upon which the movants now rely, the court 
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stated that the fairness of Union’s contract prices to 
United should not be determined by the use of fair 
field prices. Since that decision Union has complied 
with the terms of the Act and our Regulations and 
filed its rates with us as required. We have treated 
Union’s filings as we have treated all producer filings. 
The contract prices as of June 7, 1954, were accepted 
and all later price changes have been made subject 
to all of the provisions of the Act and our Regula- 
tions. Proper rates for Union have been the subject 
of full hearings and proceedings. It has not been our 
practice to consider all of the rates of all affiliated 
companies each time one of the affiliates makes a rate 
filing. Each company has been given separate con- 
sideration and the rates between affiliates have been 
held to the same standards as for rates charged to 
non-affiliates. In many instances this is the only 
feasible course administratively and gives full pro- 
tection to consumers who are in part supplied through 
connecting services by affiliates. We can see no un- 
fairness to consumers as a result of including sellers’ 
rates found to be acceptable in separate determina- 
tions in the service cost of an affiliated rate proponent. 
The mere existence of an affiliation cannot nullify the 
validity of our rate determination for the affiliated 
seller. [Footnote omitted.] 


In its order denying the petitions for rehearing the 
Commission added the following discussion (R. 23336) : 


* * * United’s cost of service in these proceedings will 
include no payments to Union above the June 7, 1954, 
level regardless of any higher prices called for in the 
contracts between Union and United. In ordering 
these prices included in the record we were guided 
by extensive knowledge and experience gained in re- 
viewing producer prices for sales similar to Union’s. 
Such knowledge and experience indicated that reopen- 
ing and thereby prolonging these proceedings for a 
full rate case on Union’s pre 1954 prices, which were 
generally lower than the going prices for other pro- 
ducers, could quite conceivably work more to the detri- 
ment than the benefit of United’s customers. 


B. The Commission now acknowledges that for the 
locked-in periods here involved the amounts allowed to 
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United in its cost of service because of payments to 
Union have not yet been subjected to scrutiny in order 
to determine their “factual economic justification” in ac- 
cord with the ruling in Mississippi River Fuel and that 
for these periods they cannot receive a scrutiny that could 
lead to any tangible result unless these proceedings are 
reopened for that purpose. Accordingly, the Commission 
now concedes that its order should be set aside for error 
in this respect and the matter remanded to the Commis- 
sion for further proceedings, in which United may intro- 
duce evidence from which the Commission can determine 
the “factual economic justification” for Union’s rates dur- 
ing the relevant periods, 

The Commission continues to adhere to the general ex- 
pression of opinion contained in its January 4, 1961, order 
that in the usual case where the rates of a pipeline com- 
pany and an affiliated production company supplying the 
pipeline are both subject to the Commission’s jurisdic- 
tion, the Commission is free to pass on the lawfulness of 
the rates of each affiliate in separate proceedings if it 
should find such a method of proceeding to be necessary 
or appropriate to carry out the purposes of the Natural 
Gas Act. The petitioner Willmut appears to recognize 
that normally such a course of proceeding would fully 
comply with the requirements set forth by this Court in 
the Mississippi River Fuel decision (see Willmut Br. p. 
24). 

But the Union proceedings to which the Commission 
referred in its order of January 4, 1961, cannot result in 
any rate reduction or refund for the period here in ques- 
tion. The Section 5(a) proceedings is one wherein the 
Commission has the power only to determine the “just 
and reasonable rate, thereafter to be observed” (ze. a 
prospective rate-making power). The several Section 4(e) 
proceedings there involved are investigations of increased 
rates which were suspended by Commission orders in 
November 1957; the Commission’s power to order refunds 
at the conclusion of these Section 4(e) proceedings is lim- 
ited to the period subsequent to the date when the in- 
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creased rates were put into effect at the termination of 
the period of suspension. Under these circumstances, the 
Commission now recognizes that any meaningful scrutiny 
to determine the “factual economic justification” for the 
June 7, 1954, level rates which Union charged United for 
the period November 1, 1955 through November 30, 1957, 
involved here, can be made only in the present proceedings 
involving United’s rates. 

C. But the Commission cannot agree with the conclusion 
petitioners would draw from the fact that the June 7, 
1954, level rates of Union have not yet received such 
scrutiny in these proceedings. Petitioners take the posi- 
tion that the Commission must now dismiss the entire 
increased rate proceeding because of United’s failure to 
sustain the burden of proof. This position, however, over- 
looks the fact that United, by its motion of January 2, 
1958, had requested that the proceeding be reopened for 
the purpose of permitting it to introduce evidence “to 
support and substantiate the amounts for cost of gas pur- 
chased from Union Producing Company * * * ” (R. 22205). 
United’s reference in that motion to this Court’s decision 
in Mississippi River Fuel indicated that its purpose was 
to provide the “factual economic justification” called for 
by the ruling in that case, just as it did in that proceeding 
itself following remand. As we have indicated, the Com- 
mission here denied this motion and instead merely ordered 
the record reopened for the purpose of including the rate 
schedules of Union that had been filed with the Commis- 
sion. It now appears to the Commission that, in view 
of petitioners’ position, the Commission should have 
granted that motion and permitted United to introduce 
the additional evidence, as it did upon the remand of 
the Mississippi River Fuel case itself. Given United’s 
willingness at the time to make its case in justification of 
Union’s charges, it would now be unreasonable for the 
Commission, which denied it the opportunity to do so, en- 
tirely to exclude the payments to Union from United’s 
cost of service. 
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We think it should be pointed out that the remand we 
suggest may permit a disposition of the controversy, with- 
out the need for lengthy additional hearings, for it seems 
possible that petitioners have no real quarrel with the 
reasonableness of the June 7, 1954, Union rates in and of 
themselves, but are solely interested in using the absence 
of scrutiny of those rates to mount their contention that 
United should now be foreclosed from recovering any of 
the cost of gas purchased from Union. For petitioners 
are surely aware that the rates of Union involved here, 
which average about 7.06¢ per Mef (see R. 23340), are 
only slightly higher than the 6.78¢ average that United 
undertook to justify by the presentation of cost data upon 
the remand of the Mississippi River Fuel decision. While 
that remand resulted in a settlement rather than any for- 
mal Commission findings of justness and reasonableness, 
counsel for Mississippi River freely expressed his belief 
that adequate justification of the 6.78¢ charge by means of 
cost evidence had been made (20 FPC at 351). 

The fact that the test period for which United pre- 
sented the cost data in the Mississippi River Fuel remand 
is somewhat earlier than the periods involved in the pres- 
ent two dockets does not fairly permit any inference that 
the 6.78¢ that was accepted there may be questionable 
here. Commissioner Kline, coneurring in the denial of 
the rehearing of the Commission order in the present case, 
summarized the evidence that had been presented in the 
Union Section 5(a) proceeding where the test period is 
somewhat later than those involved here (R. 23340): 


* * * Union’s evidence in that case shows costs of 
more than 20¢ per Mef while the staff evidence shows 
costs of 4.13¢ to 29.94¢ per Mef based upon which the 
staff has recommended rates varying from 7.06¢ per 
Mecf in East Texas to 11.73¢ per Mef in Southern 


°In fact, from 1952 to 1953, Union’s costs declined rather than 
rose. United presented cost data for those two years and under 
all the methods of allocating joint production costs, the costs in 
1952 were a fraction of a cent per Mcf higher than those in 1953. 
See 20 FPC at 352. 
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Louisiana. Intervenors have introduced exhibits show- 
ing that Union’s rates should vary from 8.95¢ to 
10.02¢ per Mef. It is true that Docket No. G-13811 
deals with the year 1958 and this case with the years 
1955 to 1957, but when we consider that the average 
price which Union will receive from United under our 
opinion in this case is 7.06¢, that the average price 
proposed by staff and intervenors in Docket No. G- 
13811 is roughly 30% higher, and that the supporting 
cost exhibits in that docket makes it apparent that 
the costs in 1958 were not 30% higher than those in 
1955 to 1957, it is apparent that Union’s rates are 
not excessive for the periods here involved. * * * 
[Footnote omitted.] 


Similarly, the Commission’s order denying rehearing 
suggested that one of the bases for its denial of United’s 
motion to reopen the proceedings in 1958 was the Com- 
mission’s judgment at that time, based upon its extensive 
knowledge of the general levels of producer prices, that 
there would have been no practical purpose in convening 
a proceeding to inquire into the justification for a 7¢ per 
Mef charge (R. 23336, quoted supra, p. 14). 

We suggest, from these considerations, that at the time 
it was entirely reasonable for the Commission to believe 
that its administrative discretion permitted it to withdraw 
one issue from the increased-rate proceedings (in effect a 
partial “termination”) that it had itself convened as an 
alternative to reopening the record for additional hear- 
ings. But as a result of this Court’s subsequent decision 
in the Shamrock case (Minneapolis Gas Co. v. F.P.C., 
— AppDC , — F. 2d —, No. 15452, decided 
March 9, 1961), the Commission might feel obliged now 
to take a different view of the extent of its discretion. 
Accordingly, the Commission will not now urge upon the 
Court the reasonableness of the judgment that led it to 
conclude that no valid regulatory purpose would be served 
by ordering a further hearing, and the Commission sug- 
gests that the proceedings be remanded for determination, 
upon a reopened record, whether the charges by Union 
had such factual economic justification as indicated to be 
necessary by the Mississippi River Fuel decision. 


. The Commission Now Concedes That the Question of 
the Allowance of Income Taxes Should Be Remanded 
to It 


A. For a number of years United Gas Corporation to- 
gether with its subsidiaries United Gas Pipe Line Com- 
pany and Union Producing Company has exercised the 
privilege provided by Section 1501 of the Internal Revenue 
Code of 1954 of filing a consolidated income-tax return in 
lieu of separate returns of each of the affiliated companies. 
During the years in which Union has a tax loss (resulting 
from its use of the statutory percentage depletion allow- 
ance) the effect of filing a consolidated income tax return 
is to reduce the total income-tax liability of all the affili- 
ated companies below the total of what they would pay 
on a separate return basis. In the years in which Union 
has taxable income, there is no such saving.’® 

The tax saving that may result in a particular year 
year from the filing of a consolidated income tax return 
is reflected in the so-called “effective tax rate”; thus for 
example, the computation of an effective tax rate of 26% 
would mean that the System’s total tax bill is only one- 
half as much as it would be if each company filed on a 
separate-return basis; in which event those having tax- 
able income would be taxed at not less than the 52% 
rate. 

In submitting the factual data regarding its cost of 
service in these two proceedings, United calculated its in- 
come tax liability at the 52% rate, giving no effect to its 
savings from the filing of a consolidated return. The 
Commission’s staff made an independent audit of the 
cost-of-service data submitted by United; the exhibits that 
the Commission’s staff prepared as a result of this study 
followed United’s practice with respect to the treatment 
of income taxes (¢.g., R. 6134). 


1° The total tax will, in fact, be somewhat greater since Union 
Producing Company, which does not qualify as a “regulated public 
utility” within the meaning of the Int. Rev. Code of 1954, Sec. 
1503(b), (c), must pay a 2% penalty for the privilege of partici- 
pating in a consolidated return. 
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During the course of the hearings counsel for Missis- 
sippi Valley and Memphis indicated their position that 
the effective tax rate resulting from the consolidated re- 
turns should be used in lieu of the 52% rate to compute 
United’s income tax expense in its cost of service. By 
cross-examination of the staff accountant, they elicited the 
testimony that for the calandar years 1954 and 1955 use 
of the consolidated return had resulted in a considerable 
tax saving to the system (R. 2929-33). On the basis of 
the staff witnesses’ initial study of the tax data for cal- 
endar year 1956, which had not been finally developed by 
the time of the cross-examinations in January 1957, it ap- 
peared to him that Union would have taxable income for 
that year (R. 1002B). This would mean that there would 
be no tax saving to United from use of a consolidated 
return. However, cross-examination developed that this 
computation of Union’s income included amounts that 
United had paid to Union pursuant to contract, in excess 
of the June 7, 1954, rates. If, by operation of the filed 
rate doctrine (see p. 8, supra) Union were obliged to 
refund all amounts received in excess of the June 7, 1954- 
level rate the staff witness estimated that Union would 
have a tax loss for calendar year 1956 (R. 1005B). He 
stated, however, that he was not able to ascertain the 
amount of such loss because, not having been accorded 
access to the books of Union, he could not determine what 
reduction in expenses (because of such things as percent- 
age royalties), would accompany the reduction in Union’s 
revenues in the event of a rolling-back to the June 7, 
1954, level rates (R. 1010B). 

When the hearings closed in the second of the proceed- 
ings (Docket No. G-10592) on April 8, 1957, the evidence 
of the consolidated system’s income tax liability for the 
calendar year 1956 had still not been introduced into the 
record. In its order of January 4, 1961, the Commission 
rejected Mississippi Valley and Memphis’ contentions that 
income taxes should be computed on the effective tax-rate 
basis on the ground that the necessary information to 
make such computation was not contained in the record. 
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The Commission stated that “* * ° the tax liability as 
presently set forth in United’s proposed cost of service 
represents the most realistic figures available despite the 
contentions of both Memphis and United. In accepting 
these figures, however, we do so primarily to avoid re- 
opening the record in a case that has already been pend- 
ing for over five years” (R. 23246). 

In its order denying the petitions for rehearing the 
Commission added the following discussion on this issue: 


* * * At the time this record was made, only one 
participant in the proceedings indicated any objec- 
tions to the tax evidence as presented by United. No 
party took appropriate steps to have the consolidated 
tax return put into the record. The question of the 
proper evaluation of tax liabilities for companies 
participating in the filing of consolidated returns, 
therefore, cannot properly be decided on the record 
made in these proceedings. Rather than prolong 
these proceedings to the detriment of all parties by 
waiting for a decision in some other proceeding where 
a full tax presentation is made, we will use tax figures 
based on the record as it stands. [R. 23337]. 


The Commission’s reference to the probability of a 
future decision on the consolidated income tax issue in 
some other proceeding must be understood in the light 
of the situation currently confronting it. There were in 
prospect and are now pending before the Commission a 
number of proceedings involving pipelines, other than 
United Gas Pipe Line Company, wherein the issue of 
the proper effect to be given the tax saving resulting from 
the use of consolidated income tax returns is being fully 
litigated. E.g. Tennessee Gas Transmission Co., Docket 
No. G-19983; Northern Natural Gas Co., Docket No. G- 
19040. ‘Some of these pipeline companies have asserted 
that the Commission may not give the jurisdictional 
natural gas customers the benefit of the saving resulting 
from the use of a consolidated income-tax return, par- 
ticularly where the tax loss results from a non-jurisdic- 
tional business such as oil production. While the Com- 
mission has required pipeline companies to use an effec- 
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tive tax rate in a number of past cases, e¢.g., Michigan- 
Wisconsin Pipe Line Co., 13 FPC 326, 373, the issue of 
losses resulting from non-jurisdictional business may call 
for an extended consideration by the Commission. Such 
a question could be involved in the case of Union. 

B. The Commission now concedes that petitioner Missis- 
sippi Valley adequately raised an issue of law in its con- 
tentions that the effective consolidated tax rate should be 
used and that Mississippi Valley was entitled to have a 
Commission decision on the merits of its contention. The 
Commission therefore now proposes that its order be set 
aside so that the matter can be remanded to the Commis- 
sion for further proceedings to determine whether the 
savings from the use of the consolidated return should be 
considered in the computation of United’s tax allowance 
and to receive necessary evidence.” As a result of recently 
completed staff investigations into the books of United it 
now appears that the factual data regarding calendar 
year 1956 that were not introduced into the hearing record 
would be available in the event that the Commission 
should determine them to be relevant. 


III The Commission’s Exercise of Judgment In Favor of 
the Zone Allocation of Gas Purchase Costs Is Reason- 
able and Supported By the Evidence of Record 


All of the petitioners contend that to determine United’s 
cost of service the Commission was obliged to adopt their 
proposal for a “rolling-in” of all gas purchase cost on a 
companywide basis and that the Commission’s decision 


11The remand for further consideration of the tax question 
would, in addition, leave United free to raise the issue of how 
the interest-payment deduction should be computed. At one point 
in these proceedings United seemed to contend that if an “effec- 
tive” tax rate were to be used in its income-tax computation, the 
interest deduction in that computation should be based upon the 
lower rate of interest paid by the parent United Gas Corporation 
to its bond holders rather than upon the higher interest rate which 
United Gas Pipe Line Company pays on its bonds, all of which 
are held by the parent United Gas Corporation. The proper dispo- 
sition of this question seems necessarily tied in with the more gen- 
eral question of the effect to be given use of consolidated returns. 
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instead to adhere to the “Method 8” zone allocation method 
previously used must be upset upon judicial review. 

The petitioners appear to have two principal objections 
to the allocation method that the Commission decided 
upon. They say (e.g., Miss Valley Br. pp. 33-34) (1) that 
it ignores or contradicts without sufficient basis the ex- 
aminer’s findings of system flexibility and (2) that appli- 
cation of the method approved by the Commission leads 
to an unjust result in that it imposes too much of the 
increases in gas purchase costs upon them and other 
Jackson zone customers (e.g., Willmut Br. pp. 39-41). We 
shall suggest that, on the contrary, the Commission has 
drawn an entirely rational conclusion from what the rec- 
ord reveals of the nature and operation of United’s pipe- 
line and that its decision produces a fairer result in these 
two proceedings than would the method petitioners advo- 
cate. The alternatives between which the Commission 
had to choose, the “Method 8” zone allocation of gas pur- 
chase costs and the “Method 1” “rolling-in” of gas pur- 


chase costs, can only be fully understood in the light of 
the history of the problem of allocating costs on the 
United system, including some reference to the zone allo- 
cation of tranmission costs, of which petitioners do not 
now complain. 


A. The Commission Used a Method of Allocation of 
Purchased Gas Costs Which It Had Developed in 
the Light of United’s Historical Zone Rate Differen- 
tials 

The Commission’s first consideration of the historical 
rate differentials among the various geographical areas 
or zones of United’s system occurred in 1943 when the 
Commission approved a settlement of a rate proceeding 
that had been instituted by complaint of the Louisiana 
Public Service Commission (3 FPC 402). The Commis- 
sion indicated that the reduced cost of service to which 
United had agreed had been allocated among seven rate 
areas; this allocation resulted in a Jackson Area rate of 
25¢ per Mef as compared with a Central Area rate of 
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19¢.°% The Commission explained its allowance of the 
differentials (3 FPC at p. 404): 


The over-all reduction of $2,195,287.00 has been 
allocated to “rate areas” in accordance with the Com- 
mission’s established policy of endeavoring to obtain 
uniform rates to the widest extent feasible. In deter- 
mining areas where uniform rates should prevail, con- 
sideration is given to the relative cost of rendering 
service, the location of gas fields, natural boundaries, 
and the general characteristics of the region. In 
other words, our purpose is to encourage the estab- 
lishment of uniform rates in regions where substan- 
tially the same operating and natural conditions pre- 
vail, starting with the premise that the widest areas 
practicable in terms of average costs and physical 
characteristics of service, should be designated. 

As the examiner stated here (R. 22796), the Commis- 
sion’s allocation in the 1943 proceeding was not based 
upon “‘rolling-in’ costs of either purchased gas or the 
costs of facilities on a system-wide basis.” 

The historical zone rate differentials were also reflected 
in the next United rate case. In 1948 the Commission 
itself instituted an investigation under Section 5(a) into 
the justness and reasonableness of United’s rates and 
charges (Docket G-1142) which was consolidated with 
a number of Section 4(e) inereased-rate proceedings. 
That investigation was concluded in 1954 by a settlement 
to which the Commission staff and all of United’s cus- 
tomers except Mississippi River agreed and which the 
Commission approved in its Opinion No. 277, 13 FPC 
398. The zone rates which these customers agreed to 
accept were derived from a cost allocation study that a 
Commission staff expert presented at the hearing and 
which became known as Method 8.% 


12 The Central Area and Jackson Area described by the Commis- 
sion are substantially identical to the present Central and Jackson 
Zones. 


13In accepting the settlement the parties made the standard 
reservation that their agreement could not necessarily be con- 
strued as “agreement with the principles underlying the results 
** *” 13 FPC at 409. 
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Under Method 8 the entire United system was divided 
into four geographical zones, called the Southwest, Cen- 
tral, New Orleans and Jackson zones. A separate cost 
of service was computed for each zone, which included a 
return on the zone rate base (z.e., the physical facilities 
located in the zone), the expenses incurred in the zone, and 
the cost of gas produced within the zone. If a zone ex- 
ported gas to other zones the total zone cost of service 
was then allocated between that zone and the importing 
zone on a volumetric ratio basis. 

In its allocation of transmission costs Method 8 gave 
less weight to the distance factor than other recognized 
methods, and it took no account of the fact that the 
average distance of haul for the gas exported into a 
neighboring zone (i.e., from source of supply to zone 
boundary) is considerably greater than the average dis- 
tance of haul for gas consumed within a zone (R. 22830). 

Method 8’s approach toward the allocation of gas pur- 
chase costs represented an intermediate position between 
that urged by Mississippi River (that it was entitled to 
continue purchasing gas from United under a contract 
which gave it the benefit of specific sources of purchased 
gas of lower cost than the average of United’s purchases 
in the area) and the one presently being urged by the 
petitioners—namely, that an average companywide gas 
purchase cost should be attributed to the gas delivered 
in each zone. 

Application of the Method 8 to the cost of service for 
the test year 1952 in Docket No. G-1142 resulted in an 
average cost per Mef for sales to pipeline customers in 
Jackson zone of 15.32¢ as compared with an average cost 
to Central zone pipeline customers of 12.89¢. Jt. App. p. 
440, Mississippi River Fuel Corp. v. F.P.C., CADC No. 
13199, p. 44, infra. When the parties accepted the settle- 
ment rates, the differential between Jackson and Central 
zones paralleled this difference in costs. Thus the effec- 
tive rate at 100% load factor for pipeline sales in Central 
zone (PL-C) was 12.4 cents as compared with the corre- 
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sponding Jackson zone rate (PL-J) of 15.3 cents (13 FPC 
at 406). 

In its filing of the first of the two increased rates that 
are in issue here, on September 30, 1955, United proposed 
substantial alterations in the Method 8 allocation. The 
changes would have had the general effect of increasing 
the share of total cost of service borne by the jurisdic- 
tional customers, 7.e., customers purchasing in sales sub- 
ject to regulation by the F.P.C. (R. 22803). United pro- 
posed to shift certain of the zone boundaries and to 
introduce a system for allocating transmission costs which 
would have given more weight to the distance factor and 
which accordingly would have imposed more costs on the 
jurisdictional sales. However, United proposed no change 
in the system of allocating gas purchase costs. 

At the hearing on this increased rate the Commission 
staff opposed United’s allocation and it introduced a new 
proposal, the so-called Method 1. This featured a new 
system for allocating transmission costs and the system- 
wide averaging or “rolling-in” of gas purchase costs. At 
this first hearing no party proposed the use of Method 8 
itself. During the hearings on the second of the increased 
rates here involved, z.e., Docket No. G-10592, the Commis- 
sion’s presiding examiner requested the staff allocation 
witness to prepare a cost allocation using Method 8 (R. 
1138B). When the staff witness presented the study which 
he was unwilling to endorse in principle because of his 
preference for Method 1, the examiner received the study 
in evidence. He reasoned (R. 1368B) : 


It seems to me clear that before a change is made 
in a zoning allocation which has just recently been 
put into effect, just a short time before these rate 
filings were made, it is necessary to consider that 
which had been determined and to say whether or not 
that which is requested by an applicant or that which 
is advocated by the Staff or some other party is 
necessary—whether it is justifiable. 


The examiner in a lengthy opinion found that the exist- 
ing Method 8 provided the most theoretically sound system 
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for allocating transmission costs, but concluded that be- 
cause no party to the proceedings had actively sponsored 
Method 8, he was obliged to recommend the employment 
of Method 1 for that purpose in the two dockets. The 
examiner however affirmatively endorsed the feature of 
staff’s proposed Method 1 that called for a systemwide 
rolling-in of gas purchase costs. He found that with 
Method 8 the rate differential between zones “now and 
in the foreseeable future” would be “heightened and ag- 
gravated and would lead to inequitable and unjust re- 
sults” (R. 22730). He then detailed his reason for think- 
ing the continued application of Method 8 would lead to 
an unjust result (R. 22730-31) ; 


* * * In a system such as United’s, which is wholly 
integrated, highly efficient and extremely flexible, and 
where the management has the power to place a Mcf 
of gas any place it chooses to place it on the system, 
it hardly seems reasonable to conclude the customers 
in the Jackson zone should pay disproportionately 
higher rates for gas which they must buy as com- 


pared to consumers in Central zone and elsewhere on 
this system. * * * 
At a later point in the Opinion he indicated his belief that 
because of more rapid increases in Louisiana gas prices 
continued application of Method 8 would have a “severe 
impact” on Jackson zone customers (R. 22732). 

On January 4, 1961, the Commission issued its decision, 
modifying the presiding examiner’s decision on the allo- 
cation question in several significant respects. The Com- 
mission ruled that, for the purpose of disposing of these 
two dockets, the existing Method 8 should be adhered to 
in its entirety. 

The Commission reached different conclusions on each 
of the two principal reasons given by the examiner for 
the rolling-in of gas costs, t.¢., the alleged extreme flexi- 
bility of the United system, permitting management to 
place a particular Mcf of gas anywhere in the system, 
and the alleged great increase in south Louisiana gas costs 
which would be imposed primarily on the Jackson zone 
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customers under the Method 8. As to the first the Com- 
mission said (R. 23244) : 


The ability to move gas anywhere within the system 
may, as a remote possibility be true, but a realistic 
appraisal of United’s facilities and operations indi- 
cates that it is a highly improbable proposition which 
should not be a controlling consideration. A study 
of United’s system shows that it is in fact two sep- 
arate systems with smaller interconnecting facilities. 
One system runs north from southern Louisiana and 
the other runs northeast and north from southern 
Texas. United’s daily take from Texas sources is 
considerably greater than the amount of gas necessary 
to serve all its non-jurisdictional Texas customers. 
Thus the direction of gas flow on the Texas part of 
the system must be away from the southwest zone 
where the Texas customers are located and into the 
central zone where, under Method 8, gas purchase 
costs are primarily allocated on the basis of pur- 
chases in Texas and northern Louisiana. 


With regard to the second reason, the Commission said 
that it found “no evidence in the present record which 


convinces us that the allocations made in Docket No. G- 
1142 (Method 8) are unfair or discriminatory or that 
rolling in gas costs throughout the entire system would 
be more fair and reasonable. In fact it appears that 
rolling-in of all gas costs would cause an unreasonable 
shift of costs to the southwest and central zones, would 
be contrary to the historical rate design of the system 
and would place an undue burden on United’s non-juris- 
dictional customers who will not receive any benefit from 
United’s purchases in southern Louisiana” (R. 23245, 
footnote omitted). 

Finally, the Commission indicated that while it might 
be possible for the parties to settle the several locked-in 
increased rate proceedings subsequent to these two on 
the basis of the principles declared therein, its decision 
“should not be construed as preventing any proper party 
to a rate proceeding from presenting evidence as to neces- 
sary revisions of the governing principles herein deter- 
mined because of changed conditions” (R. 23247). 
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In its order denying the petitions for rehearing (R. 
23336) the Commission reemphasized that its decision con- 
tinuing adherence to Method 8 in these two dockets was 
based upon the record of these two proceedings alone (RB. 
23336) : 


* * © the evidence in these proceedings does not sup- 
port the unfairness or great disparity between zones 
alleged by petitioners. If later filings by United do 
indicate an undue increase in certain zones, our order 
of January 4, 1961, does not operate to preclude peti- 
tioners or any other party from showing this or any 
other reasons for reexamining United’s allocations. 
For the times involved in these rate proceedings peti- 
tioners have pointed to no compelling evidence or pre- 
vious decisions requiring a change from our Method 
8 allocations. 


B. The Commission Has Made a Rational Exercise of 
Judgment in the Allocation Method It Used 


The Commission’s analysis of the United system and 
its operation led it to conclude that (1) the existence of 
two large separate flows of gas is a necessary character- 
istic of the present system and (2) service to customers 
in the Central zone receiving gas from the south Texas 
sources is not appreciably benefitted by the south Lou- 
isiana gas (R. 23244-45). These two determinations, amply 
supported by the record, afford a rational basis for the 
Method 8 zone allocation of gas purchase costs. 

The Commission gave full consideration to its exam- 
iner’s opinion, on which petitioners now rely, that United’s 
is an extremely flexible system wherein its operator “has 
the power to place an Mef of gas any place it chooses 
to place it on the system” (R. 22730). If it were the case 
that customers in a particular zone received gas in a 
predominant flow from a particular producing area solely 
because the United management, for one or another rea- 
son of its own, chose to operate its integrated pipeline 
in that fashion, a rolling-in of gas purchase costs might 
well be called for. Otherwise United would in effect be 
given license to discriminate among its customers by 
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creating its own allocation method, dispatching gas so as 
to produce whatever results it happened to like. The peti- 
tioner Willmut appears to suggest that United in fact 
has such freedom by arguing that United’s customers in 
the southern Texas (San Antonio) area could receive the 
more expensive Louisiana gas if United wanted to operate 
the pipeline that way (Br. pp. 38-39). It is significant that 
Willmut makes only this bare assertion and refers to 
nothing in the record in support. The Commission finding 
that United’s system is essentially “two separate systems 
with smaller interconnecting facilities” (R. 23244) exposes 
the irrelevance of a theoretical possibility of moving an 
Mef of gas anywhere on the system and reflects the Com- 
mission’s judgment that the present predominant flows of 
gas on the United system represent more than the mere 
caprice of its management. The record supports this. 
For example, the United vice president in charge of gas 
supply was asked (R. 3731): 


Mr. Rea: * * * As I understand your testimony in 
response to the question by Mr. Fletcher, you didn’t 
say, did you, that your physical facilities are such 
that you could not, for example, move gas from the 
Monroe district to the Houston district? 

Tue Witness: Our physical facilities are such, but 
we couldn’t do it and serve our customers. In other 
words, if we shut down our whole system and cut off 
all our customers, then we can move Monroe gas 
wherever we want to, but he haven’t accomplished 
anything. 

United’s operating personnel stated that the determina- 
tion of how gas from each particular field to which United 
is connected should be dispatched through United’s pipe- 
line was made solely on the basis of achieving the most 
efficient use of the pipeline system (R. 1575-76): 


* * * with respect to the period that we have under 
discussion here, we have taken the gas that was given 
to us as being available and got that gas to our cus- 
tomers in the most efficient manner that we think of 
operating our pipe line system. 
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While the striving for efficient operation of the system 
may result in shifts in direction of flow on a number of 
smaller lines from time to time, there is never any devia- 
tion from the system’s two predominant flows via its two 
30-inch lines, one from southwest Texas to Monroe, Lou- 
isiana in the Central zone, and the other, from southern 
Louisiana to Kosciusko, Mississippi, in the Jackson zone. 
The former transmits a volume of gas amounting to about 
one quarter of the total sales in the Central zone and the 
latter a volume amounting to well over one-half of the 
total sales in the Jackson zone (R. 5320-24, 5920-27). 
The record makes clear that the present utilization of 
these two lines, which are operated almost at capacity 
(R. 4043), provides the only feasible method of meeting 
United’s delivery obligations (See R. 1934). 

All of the petitioners, by quoting language from a Com- 
mission order out of context, convey the impression that 
the Commission certification of these two large thirty- 
inch pipelines in 1951 was designed to create the kind of 
system flexibility that would permit the substantial needs 
of any particular area on United’s system to be met 
through a number of alternative patterns of gas flows. But 
an examination of the order (10 FPC 35), reveals the 
Commission’s full awareness that the principal effect of 
adding those two lines would be to create two large and 
separate flows—from southern Texas to the Monroe, Lou- 
isiana, area and from south Louisiana to the Jackson 
area, That it was the function of these two lines to 
serve aS expressways to separate termini in the north 
was emphasized by the United’s proposal (approved by 
the Commission) to dedicate well over one-half of the 
920,000 Mef additional capacity to additional sales to large 
pipelines at the ends of the 30-inch lines—390,000 Mef to 
Texas Eastern at the termination of the eastern line and 
150,000 Mcf to Mississippi River at the termination of 
the western line (see 10 FPC at 41). The better balancing 
of markets and supply which the Commission envisaged 
meant simply that, as a result of the proposed construc- 
tion, United could get more gas from the south (that is 
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the New Orleans, Houston-Beaumont and San Antonio dis- 
tricts) where there was a large gas surplus to the north 
(that is, the Monroe and Jackson districts) where there 
was a large deficit. But nothing suggested that the new 
lines would, for example, materially increase the useful- 
ness of the south Louisiana gas fields to the Central zone 
customers." 

The basic pattern of interzone flows which the Com- 
mission outlined in its January 4 order, has existed since 
the construction of the two thirty-inch lines, and United’s 
operating official estimated that it would continue for some 
time in the future (R. 333; 3715). It is a pattern that 
exists independently of the whim of United, arising from 


14 Petitioners also advance two other baseless assertions of in- 
consistency with prior Commission decisions. The Commission’s 
discussion of system integration at 14 FPC 398 (see Miss. Valley 
Br. p. 39) was in the course of rejecting Mississippi River’s con- 
tention that within the area traversed by the Agua-Dulce-Sterling- 
ton 30-inch line, it was possible to earmark to a particular custo- 
mer of United the supplies of gas from specific fields. The Com- 
mission surely did not believe that its rejection of Mississippi 
River’s claim was inconsistent with a zoned allocation of gas pur- 
chase costs, since the effect of its decision (affirmed on this point 
by this Court, Mississippi River Fuel Corp. v. F.P.C., supra) was 
to impose on Mississippi the rates that all the other customers had 
accepted in the G-1142 settlement, which rates reflected precisely 
such a zoned allocation. See p. 25, supra. 

Several of the petitioners (e.g., Philadelphia Br. pp. 37-38) next 
suggest that the Commission’s present finding of two essentially 
separate flows is inconsistent with United’s alleged representation 
in certain certificate proceedings that additional supplies being at- 
tached in southern Louisiana were for the use and benefit of all 
customers through the system. While it is certainly true that 
United computed the effect of the additions on its gas purchase 
costs in terms of a companywide average, it made no representa- 
tions therein regarding the manner in which south Louisiana gas 
is utilized in its system or the manner in which the increases in 
purchased gas costs would be allocated among its zones for rate 
purposes. With regard to the latter, its adherence to the Method 
8 allocation had clearly been expressed on the record of these very 
proceedings, which were awaiting decision at the time of the cer- 
tificate proceeding. Of course, new facilities may so alter the sys- 
tem as to make roll-in proper in future proceedings. See p. 42, 
infra. 
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the very nature of its markets and of its sources of gas 
supply. An examination of the two charts of interzone 
gas flows which United prepared—one for the Docket G- 
9547 test period and one for the Docket No, G-10592 
test period some eight months later (R. 5323, 5923)— 
will reveal the constant nature of the major pattern of 
flow and will put in correct perspective the minor shifts in 
flow to which several of the petitioners devote such 
detailed attention. Thus, the petitioner, Mississippi Val- 
ley, notes that during the G-10592 period the net export 
from the Central zone to the Jackson zone was almost 
double that of the prior G-9547 period (Br. p. 36). But 
even this increased importation from the Central zone 
amounted to but 18 million Mef, of the total importation 
by Jackson zone from all zones, of some 247,000,000 Mef, 
or about 7%. Similarly, the petitioners’ argument that 
there is frequently a shifting of flow on some of the 
smaller lines and a multi-directional flow within some of 
the zones has little bearing on the enduring reality of 
the pattern of interzone flows. 

On the present record the Commission concluded that 
customers in the Central zone could not sufficiently bene- 
fit from south Louisiana gas purchases to justify im- 
posing the relatively higher costs upon them. While the 
Commission has no doubt expressed a general preference 
for rolling-in of gas purchase costs where it may fairly 
be done, the petitioners can point to no invariable rule 
that solely because pipeline systems have some physical 
interconnection, gas purchase costs must be rolled-in. As 
Mr. Justice Douglas said in Colorado Interstate Gas Co. 
v. F.P.C., 324 U.S. 581, 589: 


* * * Allocation of costs is not a matter for the slide- 
rule, It involves judgment on a myriad of facts. * * * 

In each case the Commission must review the fact of 
the benefits and burdens resulting to the various cus- 
tomers in various areas. From time to time it has con- 
cluded that the facts of a particular case did not justify 
a rolling-in of gas purchase costs. Panhandle Eastern 
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Pipe Line Co., 13 FPC 53, 107-08, is a good example of 
such a case. The Commission there stated: 


It appears that in allocating costs of service to 
customers the staff applied the average cost of pro- 
duction and purchased gas cost in the Howell, Michi- 
gan, field, the Panhandle and Hugoton fields and 
Trunkline’s purchase and transmission of volumetric 
costs to the sales of gas by Panhandle in the Pan- 
handle-Hugoton producing areas. We do not believe 
that the customers served from the field pipe-line 
system in the Panhandle-Hugoton producing area 
should be assigned costs applicable to the Howell 
field production system or the Trunkline system. 
While it has been our general practice to pool the 
gas supply costs of a natural gas company for allo- 
cation purposes, we are of the view that the facts of 
record justify our making an exception in this case. 
The Panhandle-Hugoton operations are geographically 
a great distance from the Trunkline and Howell field 
sources of supply. 

Production in the Panhandle and Hugoton fields is 
controlled by the market requirements of all producers 
taking gas from these fields and Panhandle’s reserves 
must be produced accordingly. Thus the incidence of 
Howell field production and Trunkline gas purchases 
can have only a very minor effect on the availability 
and deliverability of gas supplied to the Panhandle- 
Hugoton field customers. For these reasons, we will 
allocate to such customers only such amounts for 
gas as are applicable to production and purchased 
gas in the Panhandle-Hugoton producing areas. * * * 


The problem of judgment confronting the Commission 
in these cases is analogous to the problem in Battle Creek 
Gas Co. v. F.P.C., 108 AppDC 209, 281 F. 2d 42. There 
the issue was whether the cost of some additional pipeline 
construction on an existing system should be rolled-in 
to the system cost of service or allocated only to par- 
ticular customers. The Commission ordered a rolling-in 
of costs with respect to some of the new facilities and a 
segregation of costs with respect to some others. This 
Court noted the Commission’s “general preference” for 
rolling-in wherever “it may equitably be used” (281 F. 2d 
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at 46). After reviewing the general arguments for and 
against each of the allocation methods, it concluded 
that the Commission had properly analyzed the problem 
as one of making a judgment on a particular factual 
situation—that is, determining when particular facilities 
become so identified with a particular customer that it is 
unfair to allocate their costs throughout the system. A 
similar kind of judgment is involved here. 

The conclusion that the Commission could rationally 
adopt Method 8 as a basis for allocating gas purchase 
costs is reinforced by the fact that the Supreme Court 
of Louisiana, proceeding entirely independently, has 
reached the same conclusion. In United Gas Pipe Line 
Co. v. Louisiana Public Service Commission, —— La. , 
130 So. 2d 652 (decided May 29, 1961), the Louisiana 
Supreme Court rejected the roll-in of gas purchase costs 
that had been used by the state commission in setting 
rates for United’s intrastate sales in the New Orleans 
area. Under the Louisiana commission’s ruling consumers 
in the New Orleans intrastate zone would have benefited 


by an averaging in of lower Texas gas purchase costs. 
Yet the Louisiana Supreme Court stated: 


A study of United’s system shows that it is in fact 
two separate systems with smaller interconnecting 
facilities. One system runs north from southern 
Louisiana and the other runs northeast and north 
from southern Texas. Natural gas cannot be brought 
into the New Orleans zone from South Texas without 
terminating service to a major portion of the cus- 
tomers and reversing the gas flow. Neither can the 
pipeline be moved at will “like a garden hose” to take 
advantage of lower well head prices. * * * 130 So. 
2d at 662. 


For a pipeline with the unique characteristics of 
United’s, a decision to allocate gas purchase costs accord- 
ing to the pattern of interzone flows represents a rational 
choice. This being true, the Commission’s decision can 
only be affirmed, for the decision is one committed to the 
judgment of the Commission. As Mr. Justice Douglas 
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has explained in Colorado Interstate Gas Co. v. F.P.C., 
324 U.S. 581, 589-90: 


* * * Rate-making is essentially a legislative function. 
* * * Congress, to be sure, has provided for judicial 
review of the Commission’s orders. $19. But that 
review is limited to keeping the Commission within 
the bounds which Congress has created. When Con- 
gress, as here, fails to provide a formula for the 
Commission to follow, courts are not warranted in 
rejecting the one which the Commission employs un- 
less it plainly contravenes the statutory scheme of 
regulation. If Congress had prescribed a formula 
it would be the duty of the Commission to follow it. 
** * Mr. Justice Brandeis, speaking for the Court 
in Groesbeck v. Duluth S.S. & A.R. Co., 250 U. S. 
607, 614-615, noted that “it is much easier to reject 
formulas presented as being misleading than to find 
one apparently adequate.” Under this Act the ap- 
propriateness of the formula employed by the Com- 
mission in a given case raised questions of fact, not 
of law. 


As a question of fact, allocation of purchased gas costs 


falls within the express terms of the review provision of 
the Act (Section 19(b), 15 U.S.C. 717r(b)): 


* * © The finding of the Commission as to the facts, 
if supported by substantial evidence, shall be con- 
elusive. * * * 

More recently, Mr. Justice Reed, speaking for this Court 
in Battle Creek Gas Co. v. F.P.C., 108 AppDC 209, 281 
F. 2d 42, 46, characterized the problem of cost allocations 
as a “subtle and highly technical area,” and stated: 


The role of reviewing Courts in passing on the 
rate-making methods used by administrative agencies 
is necessarily narrow. These matters are properly 
for the Commission, and its determination is to be 
disturbed for only the most basic forms of abuse. 
[Footnote omitted.] 


Finally, the Third Cireuit has emphasized the same 
point in Alabama-Tennessee Natural Gas Co. v. F.P.C., 
203 F. 2d 494, 500, where the Commission, finding certain 
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unique circumstances, departed from its usual practice 
of allocating some costs according to ratios of peak-day 
demand and other costs according to volumetric ratios: 


* * * [W]e think petitioner has established no more 
than that reasonable men might differ in judgment 
whether volumetric allocation was more appropriate 
in this case than an allocation on one of the formulae 
offered by petitioner, * * *. In such circumstances the 
choice made by the Commission can not be reversible 
error. 


C. The Effect of Applying the Zone Allocation of Gas 
Purchase Costs in these Proceedings Is Not Unrea- 
sonable or Discriminatory 


The Commission stated in its order of January 4, 1961, 
that “we see no evidence in the present record which 
convinces us that allocations made in Docket No. G-1142 
(Method 8) are unfair or discriminatory or that rolling-in 
gas costs throughout the system would be more reason- 
able” (R. 23245). The record fully supports this con- 


clusion. 

The main thrust of the petitioners’ arguments against 
the Commission’s conclusion is that application of Method 
8 “now and in the foreseeable future would have a tre- 
mendously unfavorable impact on Jackson zone customers 
* * * compared with customers in the Central zone * * *” 
(quoting the language of the Examiner, R. 22730). 

It must be first noted that the Commission was dealing 
only with the “now” and not with the “foreseeable future”, 
and properly so since its purpose in these two proceedings 
was to fix rates for the locked-in periods November 1955- 
November 1957, based upon its evaluation of the record 
made in these proceedings. We shall indicate below, pp. 
41-42, that the Commission has not prejudged “the future”. 

Petitioners’ efforts to show the present discriminatory 
effect of Method 8 is exemplified by Willmut’s argument 
(Br., p. 40): 
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* * * [C]osts to customers in the Jackson zone for 
the test year [in Docket No. 10592] would be about 
$3,500,000 higher under Method 8 than under the 
rolled in method. The Examiner therefore drew the 
only possible conclusion, z.c. that “principles of equity 
require the rolling in of gas costs.” [Emphasis 
added.] 

The underlying premise of this argument is that there 
is a reasonableness or unreasonableness in the abstract, 
demonstrable solely by reference to dollar amounts and 
without the need for considering how the dollar results 
were derived. But even putting aside the heavy burden 
petitioners bear in suggesting that mere reference to 
dollar consequences reveals the impropriety of Method 8, 
see Mississippi River Fuel Corp. v. F.P.C., 82 AppDC 
208, 163 F. 2d 433, 450-451, we submit that application of 
Method 8 in these two dockets would have no such drastic 
effect upon the differential between the Central zone rates 
and the Jackson zone rates. While the petitioners con- 
tinually refer to the “spiralling” of south Louisiana gas 
prices, the “leaping from one plateau to another,” etc., 
not a single one of the petitioners’ briefs refers to the 
portion of the Commission order denying rehearing where- 
in it stated: “[t]he evidence in these proceedings does 
not support the unfairness or great disparity between 
zones alleged by petitioners” (R. 23336). The following 
is the evidence. 

As we have said, a Commission staff witness, at the 
request of the presiding examiner prepared an exhibit 
comparing the effect of Method 8 and Method 1 as applied 
to the system cost of service in Docket No. G-10592 (RB. 
6206). 

If we examine the average costs per Mef attributable to 
deliveries under the rate schedules applicable to pipe- 
line customers, which account for about three-fourths of 
United’s jurisdictional revenues (R. 6177), and compare 
them with the corresponding average costs developed in 
the cost allocation that underlay the Docket G-1142 settle- 
mer+, (see Appendix, (infra, p. 44) the following appears: 
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Central Zone Jackson Zone 


G-1142 12.89 15.32 
G-10592 { Rolling in 15.85 (+3¢) 16.85 (+1.5¢) 
Method 8 14.13 (+1.2¢) 18.44 (+3.1¢) 


This graphically reveals that the application of Method 
1 and Method 8 would have had approximately equal but 
opposite effects on the differential in the G-1142 settle- 
ment rates. Although petitioners do not concede the 
propriety of the allocation principles reflected by the G- 
1142 settlement, their acceptance of that settlement evi- 
dences the fact that they had no quarrel with the amount 
of the differential that resulted.” If the petitioners may 
demonstrate the unreasonableness of Method 8 applied in 
Docket No. 10592 solely by reference to the fact that it 
increases the differential somewhat, it would follow equally 
that Central zone customers may demonstrate the unrea- 
sonableness of petitioners’ proposed rolling in by showing 
that it decreases the differential to an approximately 
equal extent. 

Since the staff application of Method 8 was limited to 
the test period for G-10592, it is not possible to state 
definitively what would be the effect on the zone differen- 
tials of applying Method 8 to the earlier test period for 
Docket No. G-9547. It appears probable that the differen- 
tial would have been somewhat greater than that resulting 
in G-10592. 

But it is possible to state what the effect of the rolling- 
in method would have been. In Docket No. G-9547 the 
staff’s proposed rates, based on its Method 1 allocation, 
actually would have reduced the Jackson zone rates be- 
low the level of those agreed to in the G-1142 settlement. 
For example, the staff proposed a DG-J rate amounting 
to about 15.2¢ per Mef at 100% load factor (R. 5518) 
as compared with the 16.2¢ that was the effective rate 
resulting from the G-1142 settlement. See 13 FPC at 


13The settlement rates in G-1142 reduced the differential to 
about 3¢ from the 5¢ that had been established by the G-148 
settlement, see p. 23, supra. 
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406. The staff in effect proposed to impose the entire 
increase in jurisdictional cost of service for the G-9547 
test period upon the Central zone. 

In striking contrast to petitioner Mississippi Valley’s 
present characterization of the consequences of Method 
8 (Br. p. 42) in these dockets, its counsel joined with 
Memphis in exceptions to the presiding examiner’s deci- 
sion on the ground that a rolling-in would produce an 
unfair result (R. 22942): 


In these dockets the rolling-in of gas costs dras- 
tically alters the rate differentials between the Cen- 
tral and Jackson zones which were agreed upon by 
all parties and approved by the Commission in 
Docket G-1142, only about two years prior to the 
time of the G-9547 rates. In view of the source 
of the bulk of the increased gas costs—the South 
Louisiana area which supplied the Jackson Zone—it 
is inequitable to load most of the increase in costs 
upon the Central Zone, which is the end result of 
the Method No. 1 allocation. 


Having failed to show that application of Method 8 


would in fact have any unreasonable impact upon the 
Jackson zone customers, the Philadelphia petitioners in- 
ject a spurious issue into the case with their suggestion 
(Br. p. 28-29) that the Method 8 allocation of gas pur- 
chase costs is a device for relieving United’s non-juris- 
dictional customers of costs at the expense of the juris- 
dictional (Central and Jackson zones) customers. 

The only evidence in this record affording any basis 
for comparison suggests, however, that Method 8 imposes 
less costs on jurisdictional customers than the staff- 
proposed Method 1, which Willmut and the Philadelphia 
petitioners supported before the Commission (R. 6206). 
The examiner acknowledged this fact: 


* * * Staff’s method proposed here allocates a larger 
percentage of the total costs to the jurisdictional 
customers than Method 8 would allocate. On the 
basis of end result on jurisdictional customers as a 
whole Method 8 and Method 1, i.e., the Staff’s method 
in these proceedings, are reasonably comparable in 
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economic impact in these two proceedings. But 
United’s method is not. [R. 22803]. 

Moreover in Docket No. G-10592 the application of 
Method 8 imposes less costs on jurisdictional customers 
than the allocation method which petitioners apparently 
are now favoring, i.e., Method 8 for allocation of trans- 
mission costs and Method 1 rolling-in for allocation of gas 
purchase costs (see R. 23011). 


D. The Commission Decision, Limited to the Record 
Before It and the Period Here Involved, Does Not 
Foreclose Any Party From Demonstrating Changed 
Circumstances in Any of the Subsequent Proceed- 
ings. 


Since the Commission’s January 4 order decided only 
the allocation method for determining the rates to be 
filed for the periods involved and the refunds to be made 
in these dockets, it follows that the Commission was not 
speculating as to what might appear in the other dockets 
for later period or for the future, and was not foreclos- 


ing any party from demonstrating any significant change 
in these later cases. Here again the Commission order 
states this explicitly, and again all petitioners have chosen 
to ignore the statement (R. 23336) : 


* * * Tf later filings by United do indicate an undue 
increase in certain zones, our order of January 4, 
1961 does not operate to preclude petitioners or any 
other party from showing this or any other reasons 
for reexamining United’s allocations. For the times 
involved in these rate proceedings petitioners have 
pointed to no compelling evidence or previous deci- 
sions requiring a change from our Method 8 alloca- 
tions. 
There can be no doubt that the Commission’s reference 
to “ater filings” included all filings subsequent to the 
two with which it was dealing. For the Commission ex- 
plicitly stated in the sentence following that the record 
before it was limited to the periods involved in these two. 
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Petitioner Mississippi Valley refers to the fact that 
there was pending at the time the Commission issued 
its present decision in January 1961, an application by 
United to construct a thirty-inch pipeline in order to 
transport south Louisiana gas to customers in the Cen- 
tral zone (Mississippi Valley Br. p. 33). Needless to 
say, the construction of such a substantial addition to 
the system could significantly affect the appropriateness 
of the existing allocation method. But obviously a cer- 
tifieate application filed in 1961 for a proposed new line 
has no relevance in deciding the allocation question for 
the periods involved in these two dockets, November 1, 
1955-November 30, 1957. 

Willmut tells the Court (Br. p. 39) that the Commis- 
sion in its decision has unlawfully disregarded facts 
“within its official knowledge”, such as the “well known” 
fact that the cost of gas in southern Louisiana is sub- 
stantially higher than in Texas, that it has been increas- 
ing at a steeper pace, and the facts of United’s subsequent 
series of increased rate filings. We have shown that these 
“well known” facts have little relevance in determining 
the appropriateness of Method 8 for the two locked-in 
periods with which the Commission was dealing in its 
January 4, 1961, order. If the facts have relation only 
to later periods, Willmut’s insistence upon them only 
reveals its refusal to credit the Commission’s statement 
of what it was doing, that is, deciding on the basis of 
the record before it whether changes in the Method 8 
cost allocation had been justified for these two dockets. 


CONCLUSION 


For the foregoing reasons (1) we respectfully submit 
that the portion of the Commission’s order determining 
the allocation methods to be employed in these two pro- 
ceedings should be affirmed; (2) the Commission now 
concedes that its order should be set aside insofar as 
necessary to enable it to consider the factual economic 
justification for the affiliate Union’s charges for the pe- 
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riod here involved, and the effect thereof on the allow- 
ance of such charges as gas purchase costs; and (3) the 
Commission now concedes that its order should be set 
aside insofar as necessary to allow it to determine wheth- 
er it should take into consideration any saving resulting 
from the use of a consolidated tax return in computing 
the allowance for United’s federal income taxes. 


Respectfully submitted, 


JOHN C. MASON, 
General Counsel, 
Howarp E. WAHRENBROCK, 
Solicitor, 
LuKE R. LaMB, 
Assisiant General Counsel, 
MILTON J. GROSSMAN, 
Attorney, 
For Respondent. 


Federal Power Commission 
Washington 25, D. C. 


August 14, 1961. 
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QUESTIONS PRESENTED 


1. Whether the Federal Power Commission in a Section 
4(e) review of increased rates filed by a regulated pipe 
line company, is authorized to include in such pipe line 
company’s cost of service, the cost of gas purchased by 
such regulated pipe line company from an affiliated 
producer, also regulated by said Commission, at rates 
contained in rate schedules of such affiliated producer 
on file with said Commission, and which rates the man- 
date of the Natural Gas Act makes controlling. 


. Where the Federal Power Commission examines and 
weighs evidence and the inferences therefrom and ap- 
plies thereto its expert judgment and specialized knowl- 
edge and selects from three cost allocation methods pre- 
sented by said record one which is supported by sub- 
stantial evidence, as best suited to the particular case, 
is not the judgment of the Commission controlling? 


. Where a regulated natural gas pipe line company has a 
statutory federal income tax responsibility at a 52% 
rate, but is a member of a group filing a consolidated tax 
return wherein such pipeline company received a tax 
credit from the unregulated business activity of another 
member of such group, which activities were unrelated 
to such pipe line company’s regulated natural gas activi- 
ties, was not the Federal Power Commission, acting on 
supporting substantial evidence, warranted in allowing 
in such pipe line company’s cost of service federal 
income taxes at the statutory rate of 52%? 
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BRIEF OF INTERVENOR IN SUPPORT OF 
FEDERAL POWER COMMISSION’S ORDER 


COUNTER-STATEMENT OF THE CASES 

These cases pend on petitions under Section 19(b) of the 
Natural Gas Act (Act of June 21, 1938, c. 556, 52 Stat. 821, 
15 U.S. C. 717-717w, hereafter called the Act) to set aside 
an order of the Federal Power Commission (Commission) 
issued January 4, 1961, determining and deciding control- 
ling principles apart from figures in two rate increase pro- 
ceedings filed by United. 


2 


United Gas Pipe Line Company (United), a natural gas 
company, sells and delivers natural gas to Petitioner Will- 
mut Gas and Oil Company (Willmut) and to Petitioner 
Mississippi Valley Gas Company (Mississippi Valley) 
under forms of Service Agreements on file with and ap- 
proved by the Commission of the Memphis type (United 
Gas Pipe Line Company v. Memphis Light, Gas and Water 
Division (1958) 358 U. S. 103), and which were before this 
Court not only in Memphis, but also in cause No. 13683, 
Willmut Gas and Oil Company v. Federal Power Commis- 
sion, United Gas Pipe Line Company, Intervenor (1957, 
102 App. D. C. 140, 251 F. 2d 381), opinion conformed to 
that of the Supreme Court in Memphis (1959), 107 App. 
D. C. 213, 275 F. 2d 877. 

United sells no natural gas to, and has no contractual 
privity with Petitioners Philadelphia Electric Company and 
the United Gas Improvement Company (hereafter referred 
to as UGI), nor does it render to said Petitioners any serv- 
ice provided by any tariff or rate schedule on file with the 
Commission. UGI claims to purchase a portion of their 
natural gas requirements from Texas Eastern Transmis- 
sion Corporation, to whom United sells natural gas under 
forms of Service Agreements on file with and approved by 
the Commission of the Memphis type. 

On September 30, 1955, United, pursuant to Section 4(d) 
of the Act, filed notice of increased rates to its customers, 
including Willmut, Mississippi Valley, and Texas Eastern, 
seeking increases in the aggregate amount of $9,978,906 
(R. 19,604-20,006), which the Commission docketed at 
G-9547, suspended (R. 20, 110-1), and ordered hearing pur- 
suant to Section 4(e) of the Act. The filing, conforming to 
requirements of Commission Regulations (18 CFR §154.63 
(e)), was for the latest twelve months of actual experience, 
ending April 30, 1955, adjusted for known changes to be- 
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come effective within eight months (December 31, 1955). 
Pursuant to a Section 4(e) Motion by United (R. 2521-28) 
such suspended rates became effective April 1, 1956. 


On May 15, 1956 United filed notice of increased rates 
in the amount of $5,856,200 based upon calendar 1955, 
adjusted to eight months to August 31, 1956 (R. 20848- 
21265), which the Commission docketed as G-10592 and 
suspended for a Section 4(e) hearing (R. 212924). These 
rates became effective on November 15, 1956, pursuant to 
United’s Motion under Section 4(e) (R. 21775-83). 


The suspended rates in both dockets became effective 
subject to an undertaking for refund. 


The filings at Dockets G-9547 and G-10592 stated that 
increased rates were required principally by increased cost 
of gas purchased by United to make the service and deliver- 
ies to its customers pursuant to the Service Agreements 
and Tariffs on file with the Commission. 


The hearings at Docket G-9547 began on February 16, 
1956, and were concluded on October 31, 1956. Those at 
Docket G-10592 began on July 13, 1956, and were con- 
eluded on April 8, 1957. Because of protracted delays 
occasioned by litigation challenging the power of the Com- 
mission to receive such filings, as well as the right of United 
to make such filings, the Presiding Examiner certified to the 
Commission on June 25, 1959 (R. 22483-88) certain ques- 
tions which resulted in a Commission Order of August 6, 
1959, stating that the Commission deemed it “appropriate 
that the Examiner should determine, apart from the figures 
employed in Dockets Nos. G-9547 and G-10592, the govern- 
ing principles * * *”, followed by the direction to the Exam- 
iner to “issue a decision limited to governing principles to 
be applied in the disposition of the issues presented on 
the records in these proceedings * * *”. (R. 22582-3; 22722; 
23241) 
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The Presiding Examiner filed his recommended initial 
decision April 5, 1960 (R. 22718-22863) to which United 
filed exceptions (R. 23038-23182). Other parties, including 
Petitioners, filed exceptions, and after oral argument on 
July 12, 1960 the Commission issued an order on January 
4, 1961 in part reversing and in part affirming, and as 
modified adopting and affirming the Presiding Examiner’s 
initial decision (R. 23241-250), Commissioner Kline dis- 
senting in part (R. 23249). 

Thereafter Petitioners filed Motions for Rehearing (R. 
23251, 23272, 23299) which the Commission denied, (R. 
23336), and the cases are here for review. 


STATUTES AND REGULATIONS INVOLVED 


Intervenor will file with the Court pamphlet copies of 
the Natural Gas Act, and Regulations promulgated there- 
under. 


SUMMARY OF ARGUMENT 
I. 


United purchases from its Commission regulated affiliate 
Union a portion of its gas supplies. The Commission al- 
lowed as a proper expense for gas cost in United’s cost of 
service the rates in Union’s filed rate schedules as of June 
7, 1954, being the acceptable controlling initial rates for 
producers established by the Commission’s Order 174 series 
promulgated following Phillips (347 U. S. 672). United 
agreed to the Staff roll-back of more than $2 million in each 
docket to the June 7, 1954 price. 

Applicability and obedience to the Order 174 series was 
suspended above their effective date by Union’s litigation 
contesting, and the Commission’s judicially permitted in- 
vestigation (G-10060) of, jurisdiction. This Court ordered 
the litigation dismissed; the Commission acting upon a vast 
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amount of data it had required Union and United to file, 
adjudged jurisdiction: such orders dissolved the suspension 
and the Order 174 series and regulation fell into effect from 
their inception. Union filed, the Commission accepted, its 
rate schedules from and as establishing initially June 7, 
1954 rates. 

By the Act such rates so effective became and remained 
the only applicable, lawful, governing rates, controlling 
Union and its vendees. Until changed as permitted by the 
Act, they were the only rates which Union lawfully could 
charge or collect, and its purchasers pay. Disobedience 
would subject Union to the Act’s onerous and oppressive 
sanctions. 

The Act stipulates no distinction in regulation because 
of affiliation. The just and reasonable standard is not en- 
larged or diminished by affiliation. Application of the stat- 
utory standard executes the Congressional will, both legis- 
lative and regulatory. The Commission has appropriately 
so declared its jurisdiction to producers. Regulation, which 
exists here, removes and protects against the reason which 
gave rise to the affiliate rule. Its underlying philosophy 
required regulatory investigation behind the price of sup- 
plies and services from an unregulated affiliate, to protect 
against possible inter-corporate transfer of profits which 
freedom from regulation made possible to the consumers’ 
potential disadvantage. 

Regulation here provides that sanction of reliability 
which, absent regulation, an investigation provided. 

The hearings below and United’s main brief had long 
been completed and filed when this Court decided Missis- 
sippi River Fuel Corporation v. Federal Power Commission, 
102 App. D.C. 238, 252 F. 2d 619. Subsequently, but prior to 
certiorari denial, (355 U. S. 904), Union filed its rate 
schedules. 
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Presence of regulation, an all-important difference, sets 
this cause apart from the unregulated cause with which 
Mississippi River dealt. Nevertheless, United, able and 
willing to prove factual economic justification in addition 
to the regulated sanction of filed rate schedules, twice 
sought (vigorously opposed by Petitioners), and was denied 
permission with respect to such proof. Denying its motion 
to re-open to offer Union’s filed rate schedules as well as 
such proof, the Commission itself opened and admitted 
Union’s filed rate schedules to record, but denied United’s 
motion. Apparently the Commission considered regulation 
sufficient guaranty of the filed rate schedules. United could 
do no more than it did. 

In the Mississippi River proceeding, a pre-Phillips un- 
regulated price, United, as this Court directed, abundantly 
proved factual economic justification of the price to Union. 
Mississippi River so conceded, the Commission approved. 
The Commission then approved the United-Union purchase 
cost of $14,152,326, the same amount agreed to by Peti- 
tioners in the G-1142 settlement, whereas the amounts ap- 
proved in these post-Phillips regulated period dockets is 
$14,539,279 and $14,285,248. The Court says Mississippi 
River involved 1953; these dockets, 1955. The insignificant 
difference between Mississippi River price and the price 
allowed in these dockets clearly indicates the integrity of 
such figures and the dependability attendant upon regula- 
tion. 

The June 7, 1954 price per filed rate schedules correctly 
measures the appropriate allowable cost for gas purchased 
by United from Union. 


I. 


Balance and accommodation between federal regulation of 
40% and diverse state regulation of 60% of United’s busi- 
ness requires selection of a cost allocation method fair and 
equitable to both regulatory jurisdictions, while protecting 
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United’s capacity properly to maintain and perform its 
pipeline function. 

Appendix “C” graphically discloses the historical growth 
and development of United in four separate market areas 
in the south clustered around San Antonio-Austin, Texas, 
Houston, Texas, Lake Charles, Louisiana, and New Orleans, 
Louisiana: each possessing facilities and excess of supplies 
beyond local needs; that federal jurisdiction is gathered in 
the northern area. Inadequacy of supplies and increasing 
demands in the north were guaranteed flexibility of supply 
when United built the G-1447 facilities in two distinct parts: 
the West Leg from Agua Dulce in Southwest Texas, thence 
North and Northeasterly to Monroe, Louisiana, for service 
to pipelines of Texas Gas, Southern Natural, and Missis- 
sippi River; and the East Leg from off-shore Louisiana 
through New Orleans and Southern Louisiana to Jackson 
and Kosciusko, Mississippi, for service to pipelines of Texas 
Eastern and Southern Natural. Each Leg carries available 
excess supplies from the area traversed. The sole opera- 
tional connection between the Legs is the Monroe, Louisiana, 
to Jackson, Mississippi, line, the prevailing flow in these 
dockets being from West to East. To reverse the prevailing 
flow to transport East area gas to the West through the 
Monroe-Jackson line would require complete shut down of 
the system and stoppage of all deliveries. This would not 
be in the public interest, or in that of United’s customers. 

The record posed three cost allocation methods which 
were called “Method 1”, “Method 8”, and a modification 
of “Method 8.” The Examiner chose Staff’s proposed 
“Method 1” not because he thought it sound. In his 
criticism he declared it unsound in the area of transmis- 
sion costs. He chose it not because he agreed in principle 
with it, but because the end result he thought “reason- 
ably close” to “Method 8” which he did believe sound 
in principle which conformed to historical considera- 
tions and which he, the Commission and this Court had 
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approved in Mississippi River, supra. He apparently re- 
jected “Method 8” only because no party “sponsored” it, 
though complete exhibit and testimony was prepared by 
Staff and placed in the record at his specific direction sup- 
ported by certain intervenors who thought its application 
should be retained. “Method 8” was approved by customers, 
including Petitioners, in the settlement of G-1142 (Op. 277). 

The Commission weighed and evaluated the evidence, 
bringing to bear upon it its expert knowledge and admin- 
istrative experience and “know-how”, making the pragmatic 
adjustments its judgment informed it were desirable to 
achieve that result its judgment deemed in the best interests 
of these proceedings, the parties and the public interest. 
This was its unalterable duty under the Act. It apparently 
concluded, correctly, that express words of sponsorship 
neither created nor drained away credibility or acceptabil- 
ity of evidence for decision. Accordingly, it selected and 
ordered continued use of Method 8, giving its reasons, and 
observing that an existing and tested method should only 
be changed for a better method. It said this eliminated 
United’s problem arising from federal and diverse state 
regulation, but preserved reasonable accommodation of 
each in recognition of their respective spheres. 

This also preserved the historical and adjudicated recog- 
nition of zones having zone costs and price differentials 
applied to United since the decisions in G-148 (1943) and 
G-1142 (1954). Operation supported such zones and zone 
differentials, Selection of Method 8 is an exercise of judg- 
ment agreeable to decisions defining governing guide-posts 
and entirely within the ambit of the Act. 

Petitioners make two appeals to “economic merits” — not 
favored by the Courts. First, Method 1 would “roll-in” all 
gas costs, system-wide, to obtain an average system-wide 
Mef cost of gas, a device which they prefer because it would 


9 


transfer part of the increased jurisdictional purchased gas 
costs incurred in the jurisdictional Jackson zone for the 
sole use and benefit of that zone, in which Petitioners are 
located, to other zones for whose use such gas was not pur- 
chased, particularly the non-jurisdictional zone in Texas 
where the local price is substantially below such so-called 
average cost. United could never recover such transferred 
jurisdictional costs from non-jurisdictional Texas custom- 
ers, who could not possibly receive delivery of or utilize 
such gas. 

Selection of the “roll-in” would have presented not only 
constitutional difficulties, but breached the fundamental doc- 
trine of allocation to assign to each class of customers its 
fair share of costs. 

Secondly, increased cost to one class of customer, or 
increase in the amount of differential between zones, does 
not establish unreasonableness of the total effect of a rate 
order, nor establish discrimination and invalidity, particu- 
larly where the increase, as here, reflects additional costs 
necessary to serve only such customers. The Act does not 
stipulate that cost to every customer must be identical. 
Petitioners’ claims at best reflect only a conflict on the 
record. To resolve this is the very function of the Commis- 
sion. Such resolution controls, even though the Courts would 
justifiably have made a different choice. The Commission’s 
judgment in this highly technical area is not to be disturbed 
unless Petitioners discharge the “heavy burden” by a “con- 
vineing” showing of invalidity because unjust and unreason- 
able in its consequences. This they have wholly failed to do. 
In approving the settlement at G-1142 they were aware and 
approved the fact that Method 8 produced a differential 
between zones. 

Nothing appears which brings the order under review in 
question. The allocation order is fully and reasonably justi- 
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fied by the record, as a matter of administrative judgment 
controlling, and should be affirmed. 


Ii. 


The correctness of the Commission’s allowance of federal 
income tax at a rate of 52% is not altered or affected by 
the fact that United is a member of a group filing a con- 
solidated federal income tax return, which group also 
includes its parent United Gas Corporation, and Union, a 
wholly owned subsidiary of United Gas Corporation. 

The Internal Revenue Code of 1954 imposes a tax on 
United’s taxable income of 52% : 30% normal tax, and 22% 
surtax on taxable income in excess of $25,000.00. This tax 
responsibility is not diminished or changed by the filing 
on a consolidated basis. 

The claim that United’s taxes were $4.6 million less than 
actually paid for the test period ended April 30, 1955, is 
misleading and inaccurate. The $4.6 million results from 
subtraction of two incomparable figures: $12 million and 
$7.4 million. The $12 million represents income taxes based 
not on an actual figure, but on a net taxable income in turn 
based on an asswmed return on a net rate base adjusted 
as Commission Regulations required, and as shown in the 
filing at Docket G-9547. 

The $7.4 million figure thus has its origin. The Commis- 
sion’s Uniform System of Accounts for Natural Gas Com- 
panies, designed to aid it in discharging its regulatory 
duties, requires United, for accounting purposes only, to 
maintain Account 507-Taxes (now designated Account 
409-Income Taxes) not on a consolidated but on a separate 
corporate basis. In this Account is reflected not tax responsi- 
bility under the Code, but the amount required to discharge 
its tax liability. The $7.4 million in this account was com- 
puted on Dees actual return of taxable income in 1955 
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(substantially less than the assumed figure above de- 
scribed), and reflected a tax credit resulting from Union’s 
unregulated activities unrelated to United’s natural gas 
operations, and certain adjustments. 


United’s net taxable income for 1955 was $19.9 million, 
$3 million less than the assumed net taxable income figure 
based on the adjusted net rate base. Its tax responsibility 
less the surtax exemption was $10.3 million, or $3 million 
more than the $7.4 million charged to Account 409-Income 
Taxes for accounting purposes. In a rate proceeding treat- 
ment of taxes for accounting purposes forms no basis of 
treatment of taxes for rate making prrposes. 


Contrary to Mississippi Valley’s claim, Staff Witness 
Luttring was given access to and fully examined United’s 
consolidated return for 1955, and the four preceding years. 
He testified: United’s effective consolidated tax rate for 
such years exceeded 52%; he used the single rate of 52% 
in Staff’s exhibits “chiefly because in the normal consolida- 
tion where all members had taxable net income the tax rate 
would exceed 52%”; that in 1954 and 1955 Union had “a 
substantial loss”; it had a “very major oil operation”, and 
since he had not gone into Union’s records he thought it 
improper to use any benefit tax-wise in determining 
United’s tax allowance on its cost of service; that since the 
tax rate for Union and United Gas Corporation were at 
54%, the tax basis for United obviously would be greater 
than 52%. (R. 2929-32, 1001B-2B, 1204B) 


Luttring’s access to consolidated tax returns furnished 
him detailed information supporting and proving the entire 
matter, the basis of Union’s tax credits, as well as the origin 
of such credits. He therefore had all information needed to 
determine both the single and consolidated tax consequences 
to United. 


12 


To reduce taxes claimed by United in its cost of service 
because of tax credits to which United’s customers did not 
contribute and which were unrelated to United’s gas opera- 
tions, would result in a windfall to its jurisdictional cus- 
tomers and raise constitutional implications and result in 
confiscation. 


United submits the Commission’s allowance of an income 
tax rate of 52% was right, and should be affirmed. 


ARGUMENT 


I. The Commission Correctly Ruled That ‘Union’s Filed 
Rate Schedules Setting Out the June 7, 1954 Prices 
Determined the Proper Amount Allowable to United 
for Cost of Purchased Gas Paid Union Producing 
Company, an Affiliate. 

Union’s Rate Schedules Are on File With the Com- 
mission. 


In this case the Commission allowed as a proper expense 
to United the June 7, 1954 prices paid by United to Union 
Producing Company (Union), an affiliate, in accordance 
with rate schedules filed with the Commission pursuant to 
the 174 Orders (Orders Nos. 174, 174A, 174B, 13 FPC, 1195, 
1255, 1410, and 1576.) 


On June 7, 1954 the Supreme Court of the United States 
in Phillips Petroleum Company v. Wisconsin, 347 U.S. 672, 
held that producers of natural gas making wholesale sales 
in interstate commerce are subject to the Commission’s 
jarisdiction under the Natural Gas Act (Act.) Thereupon 
the 174 series of Orders were issued requiring Producers 
to file as initial rates the contracts and rates in effect on 
June 7, 1954, and further providing that no change or in- 
crease from the June 7, 1954 price would be acceptable or 
countenanced except upon the notice of Section 4(d) of the 
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Act, which, of course, opened the regulatory review pro- 
vided by Section 4(e). 


The Judicial Ascertainment of Jurisdiction Sought 
By Union Merely Suspended Applicability of the Act 
and Order 174 Series. 


Upon issuance of the 174 Order series Union believed 
and contended that it was not subject to Commission juris- 
diction within the purview of the Phillips decision. It filed 
in the District Court of the District of Columbia a suit for 
equitable relief and injunction against the Commission’s 
attempting to enforce the 174 series and the Act against it, 
claiming that it was not subject to the jurisdiction of the 
Commission or governed by the Phillips decision. 


On January 30, 1956 this Court (Federal Power Commis- 
sion v. Union Producing Company, 97 App. D.C. 260, 230 F. 
2d 36) held that Union should pursue its administrative 


remedy by seeking a declaratory order from the Commis- 
sion as to its jurisdictional status and accordingly reversed 
the trial court and directed that Court to vacate the prelim- 
inary injunction and dismiss the complaint. On May 7, 1956, 
Petition for certiorari was denied, 351 U.S. 927. 


Meanwhile, in accordance with express proviso of free- 
dom contained in the injunctory order, the Commission, on 
March 9, 1956, had instituted an investigation at Docket 
G-10060 to determine the question of Union’s jurisdictional 
status (15 FPC 1218). This Order made United a party 
to said proceeding, and directed Union and United to file 
a vast and massive amount of information and data such as 
maps showing full details of facilities at the point of 
delivery by Union to United and other purchasers by fields; 
a map showing dehydration, gasoline plants, etc.; charts 
showing flow, and complete data on flow of gas on a net 
annual basis for the year ended December 31, 1955, from 
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points of receipt by United from Union to the disposition 
of gas by United; a listing of all gas purchase contracts 
under which United purchased gas from Union with 
identity of the contract number, field, and geographical 
location, and a statement of total volumes of gas sold by 
Union and handled through the facilities required to be 
described on the series of maps listed in said order. 

On October 3, 1957, the Commission issued an order 
declaring (18 F.P.C. 387, 390): “Clearly, from the factual 
situation disclosed by Union’s and United Gas’ [United 
Gas Pipe Line] submittals, Union is manifestly an ‘in- 
dependent producer’ of natural gas within the meaning of 
Part 154 [Order 174, ete.] of the Commission’s Regula- 
tions under the Natural Gas Act.” By this date the 
courts had considered a large number of cases, which, like 
this Court’s decision in Union’s case, supra, concluded that 
the Order 174 series were reasonable regulations addressed 
to the additional regulatory problem posed by the Phillips 
ease, and that the cutoff date of June 7, 1954 for rates 
acceptable without review was a reasonable accommodation 
to the problem presented which merited judicial approval. 
Necessarily, albeit impliedly in some instances, these de- 
cisions appeared to accept the fact that jurisdiction prob- 
ably appeared. 

Union seems to have so concluded, but in any event it 
did, on October 3, 1957, resolve its contentions by attorning 
to Commission jurisdiction and filing its rate schedules. 

The Commission accepted such filings pursuant to its 174 
Order series as settling the status of Union’s rates sus- 
pended by the litigation respecting jurisdictional applic- 
ability of such orders. The resolution produced by such 
filings struck down the bar of suspension and permitted 
the June 7, 1954 price norm worked by such 174 series of 
Orders to fall into effectiveness in accordance with said 
Orders from June 7, 1954. 

To prevent misconception, the order accepting the fling 
expressly stipulated the June 7, 1954 prices or rates. Thus 
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Union was made subject to the same regulatory treatment 
and governance as all other producers. 

As these proceedings have developed, it is indeed signifi- 
eant to note that the data and information required by the 
Commission from Union and United at Docket G-10060 
was directed to be on an annual basis for the year ended 
December 31, 1955: the very period involved as the test 
year in Dockets G-9547 and G-10592. 

Obviously, the Commission in these proceedings could 
not divorce its expert judgment and experience from the 
consideration and evaluation of the administrative knowl- 
edge and judgment obtained at Docket G-10060. To attempt 
to have done so would be contrary to human nature as well 
as to its statutory responsibility and purpose. We shall 
show below that this administrative evaluation was further 
schooled and broadened by subsequent occurrences. 


Union’s Filed Rate Schedules Govern Its Rights and 


Those of Its Vendees. 

Regulatory control of Union’s rates pursuant to the com- 
mand of the Order 174 series was suspended and held in 
abeyance by the judicial proceeding, and the Commission’s 
allied and complementary administrative investigation. 
Union’s recognition of Commission jurisdiction by the 
filing of its rate schedules dissolved the restraint of such 
proceedings, and permitted regulatory control to attach 
from June 7, 1954. Thereby the rates which the Commission 
directed and permitted to be filed became the sole and only 
applicable lawful governing rates controlling Union and 
its several vendees, including United, subject to change 
only in accordance with the explicit provisions of the Act 
relating to change in filed rates. 

Until such rates were changed in the manner and fashion 
permitted by the Act, such rates were the only rates which 
Union lawfully could charge and collect, or which its pur- 
chasers could pay. Disobedience would bring into operation 
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the sanctions of the Act, which are onerous and heavy, in- 
deed, for a knowing violation. 

Without dissent, the Courts, from the beginning, have 
maintained intact, without countenancing either chiseling or 
erosion, the firm control of the filed rate wrought by the 
Act. Thus, the Supreme Court in Colorado Interstate Gas 
Company v. Federal Power Commission (1945) 324 U.S. 
581, a case evidencing cognizance of the affiliate doctrine, 
the Court held: 


“Moreover, Canadian as required by § 4(c) of the 
Act has its rate to Colorado Interstate in a rate sched- 
ule on file with the Commission. Unless and until a 
new rate schedule was filed or the old schedule changed 
by the Commission, that rate would have to be exacted 
by Canadian and paid by Colorado Interstate. § 4(d)”. 
(p. 597) 


Such filed rates thus are invested by the Act with the 
dignity of lawfulness, immune to every attack or change 
save only when accomplished pursuant to a change made 
in the manner the Act permits, or upon an order directing 
some manner of change entered by the Commission upon 
a review instituted sua moto, or upon complaint as 
specified by Sections 4 and 5. Thus a filed rate may 
not be collaterally attacked or subverted upon any ground 
sought to be recognized at law or in equity except in the 
two ways permitted by the Act, ie., a voluntary change by 
Union under statutory provisions, or pursuant to review 
order of the Commission resulting from an investigation 
and hearing instituted in one of the two ways above 
described. The Courts recognize and accord to the filed 
rate the strength and control which the Act gives to it. 

Another landmark case on this is the opinion of the 
Supreme Court of the United States in Montana-Dakota 
Utilities Company v. Northwest Public Service Company 
(1951) 341 U.S. 246. Because the question of affiliation 
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between United and Union is urged by Petitioners, Mon- 
tana-Dakota is peculiarly interesting here. Petitioner sued 
in the District Court, claiming that Respondent exercised 
corporate control and management of Petitioner and its 
predecessor through interlocking directorships and joint 
officers, whereby Petitioner’s predecessor was said to have 
paid Respondent unreasonably high prices for what Re- 
spondent furnished it, and that it in return received un- 
reasonably low rates. Such corporate control no longer 
being existent, it sought a judgment because of such claimed 
fraud in an amount between the amounts actually paid and 
those it claimed were represented by a reasonable rate. The 
Supreme Court noted that the first fundamental error was 
the fact that the Petitioner regarded 


“Reasonableness as a justiciable legal right rather 
than a criterion for administrative application in 
determining a lawful rate”. (p. 251) 


It continued: 


“Statutory reasonableness is an abstract quality 
represented by an area rather than a pinpoint. It 
allows a substantial spread between what is unreason- 

- able because too low and what is unreasonable because 
“too high. To reduce the abstract concept of reasonable- 
ness to concrete expression in dollars and cents is the 
function of the Commission. It is not the disembodied 
‘reasonableness’ but that standard when embodied in 
a rate which the Commission accepts or determines 
that governs the rights of buyer and seller.” (p. 251)* 


The Court then concluded with the declaration since quoted 
innumerable times: 


“Jt [Petitioner] can claim no rate as a legal right 
that is other than the filed rate, whether fixed or merely 
accepted by the Commission, and not even a court can 
authorize commerce in the commodity on other terms.” 
(p. 251) 


* All emphasis supplied by the writer unless otherwise noted. 


18 


This philosophy has been reaffirmed in the recent case of 
T.IM.E., Inc., v. United States (1959) 359 U.S. 464. 

The same doctrine was applied in the case of United Gas 
Pipe Line Company v. Willmut Gas and Oil Company (1957 
S. Ct. Miss.) 97 So. 2d 530, cert. den. (1958) 357 U.S. 937. 
In that case Willmut, one of the Petitioners here, sued 
United in the State Court in Mississippi for damages. The 
Commission, in a Section 5(a) proceeding, adjudicated a 
United rate to be discriminatory and directed its reduction. 
Willmut’s suit claimed that the gas was intra-state, not 
interstate, and that the adjudication of discrimination was 
proof of discrimination for the entirety of the period in 
which the affected rate had existed. The Supreme Court of 
Mississippi found that there was nothing but interstate gas 
involved, and applying the doctrine of Montana-Dakota, 
held that “* * * the rate schedule on file with the Federal 
Power Commission is the only lawful rate insofar as past 
rates are concerned.” (p. 535) 

The Commission itself has a regulation promulgated 
pursuant to its statutory powers which embodies this doc- 
trine. Section 154.21 of its Regulations provides: 


“The effective tariff of a natural-gas company shall 
be the tariff filed and posted pursuant to the require- 
ments of this part, and permitted by the Commission 
to become effective. No natural-gas company shall 
directly or indirectly, demand, charge or collect any 
rate or charge for or in connection with the trans- 
portation or sale of natural gas subject to the jurisdic- 
tion of the Commission, or impose any classifications, 
practices, rules or regulations, different from those 
prescribed in its effective tariff and executed service 
agreements on file with the Commission, unless other- 
wise specifically provided by order of the Commission.” 


Accordingly, United submits that the Commission correctly 
held that the price it properly was authorized to pay Union 
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Producing Company for gas purchased in these two dockets 
was at the June 7, 1954 prices as set out in its filed rate 
schedules. 

But Petitioners complain that this should not be so be- 
cause such rate schedules had not been physically lodged 
in the archives of the Commission until a date subsequent 
to the hearings held in these dockets, and that therefore the 
Commission’s order was an unlawful attempt to give retro- 
active effect thereto. One Petitioner even seeks to ascribe 
to the order accepting Union’s rates the character of a nunc 
pro tunc order. 

Petitioners suffer from a misconception. Union believed 
and contended that the Act was not applicable to it, and that 
Order 174 was not operationally obligatory upon it. It took 
the proper course of seeking, original not appellate, relief 
from the Courts. The judicial proceeding had effect, as 
above noted, to suspend and restrain performance of duties 
consequent upon jurisdiction. The disposition of the litiga- 
tion and Union’s filings, as pointed out above, merely untied 
the restraint interposed by the litigation and the G-10060 
investigation. The Commission ordered compliance from 
the effective date of Order 174 series. The Order 174 series 
required accountability of obedience to begin as of June 7, 
1954. There was nothing retroactive or smacking of nune 
pro tune, either in fact or the historical logic of nune pro 
tune. Indeed, as Commissioner Kline’s concurring opinion 
(BR. 23239) points ont, these Petitioners, though affected 
with constructive notice of G-10060, made no move to inter- 
vene and oppose the Commission’s disposition. The sus- 
picion is reasonable that Petitioners’ technical and unreal 
position now is dictated by tempting advantages sought and 
not by substance. 

On July 30, 1958, pursuant to an order of the Commission 
issued July 10, 1958 (not in the certified record) United 
filed a supplemental brief reciting that in view of the filing 
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of rate schedules by Union and of the Commission’s Order 
of June 20, 1958, (R. 22313-5) it withdrew its objection to 
an adjustment made by the Staff Witness Luttring in the 
sum of $2,032,870 in G-9547 (Exhibit 44, Schedule 2, R. 
5487, et seq), and a similar adjustment in Docket G-10592 
in the amount of $2,835,232 (Exhibit 18, Schedule 3, R. 
6132). This adjustment rolled back the United to Union 
price to that of June 7, 1954. The Examiner noted this (R. 
22736), saying, 

“The effect of the Staff Witness’s proposed adjust- 
ment was to recommend reduction of the total amount 
of United’s cost of service so that it reflected Union’s 
gas prices as they were on June 7, 1954, and did not 
include any increase in the level of gas prices paid 
Union by United subsequent to June 7, 1954.” 


He approved and adjudicated such roll-back (R. 22739). 
Petitioners recognize this (Willmut, Br. 6, FN 9; UGI, Br. 
6, FN 10). 


Petitioners Advance Nothing Which Prevents 
Union’s Filed Rates From Controlling As the Act 
Provides. 


Petitioners, seeking to escape the controlling effect of 
Union’s filed rates, advance, in addition to those noticed 
above, two main contentions against the filed rates. First 
they say that Union is an affiliate of United; and secondly 
they assert that United, in effect, intransigently refused to 
obey the decision of this Court in Mississippi River Fuel 
Corp. v. FPC (1957) 102 App. D. C. 238, 252 F. 2d 619, cert. 
den. (1957) 355 U. S. 904, and the case by this Court referred 
to in Mississippi River, City of Detroit v. FPC (1955) 97 
App. D. C. 260, 230 F. 2d 810, cert. den. (1956) 352 U. S. 829. 
We shall demonstrate that these claims produce nothing to 
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suggest that the Commission in the Order of January 4, 
1961 acted outside the ambit of the Act, or in such way as 
would warrant a reversal. 


Affiliation Does Not Affect Statutory Control Ac- 
corded the Filed Rate. 


The Petitioners content themselves with repeated declara- 
tions that because United Gas Corporation owns all of the 
capital stock of United, and also owns all of the capital stock 
of Union, that the affiliation between United and Union 
ought to make the filed rate which the Commission has per- 
mitted to be filed to be suspect. But the Act makes no dis- 
tinction in the regulatory treatment and review which the 
Commission is directed to perform between natural gas 
pipe line companies or independent producers affiliated or 
unaffiliated. The Commission is directed to perform its 
regulatory functions to achieve the stated end of the Act. 
Nor does affiliation in any way subtract from, or restrict, 
or affect the pursuit of the statutory purpose. Colorado 
Interstate, a landmark case, put the matter in proper per- 
spective by noting that “rate-making is essentially a legis- 
lative function. * * * Congress to be sure has provided for 
judicial review of the Commission’s orders. * * * But that 
review is limited to keeping the Commission within the 
bounds which Congress has created.” (p. 589). It then notes 
and re-affirms what it had to say in Federal Power Com- 
mission v. Natural Gas Pipe Line Co. (1942) 315 U. S. 575, 
586, and Federal Power Commission v. Hope Natural Gas 
Co. (1944), 320 U. S. 591, to the effect that the Commission 
was not bound to the use of any single formula in determin- 
ing rates, that it was free to use any formula it chose, and 
that the Courts are not “warranted in rejecting the one 
which the Commission employs unless it plainly contravenes 
the statutory scheme of regulation.” (p. 605, 589) 
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The Commission, of course, follows the rule of filed rate 
control with respect to rates of independent producers. In 
Tennessee Gas Transmission Company, Docket G-5259 (14 
FPC 860), the Commission issued an order affirming a 
ruling of the Presiding Examiner and denying an appeal. 
Certain intervenors sought to question the justness and 
reasonableness of increased rates and charges of producer- 
suppliers to Tennessee. Such rates and charges had been 
noticed as changes pursuant to Section 4(d) and had been 
permitted to be filed by the Commission. They therefore 
were the effective filed rates. The Examiner sustained ob- 
jections to such interrogation. On appeal the Commission 
said: 


“The producer-suppliers rates, the reasonableness 
of which interveners seek to probe here, are rates and 
charges which have become effective pursuant to filed 
rate schedules. The rates set forth in the effective rate 
schedules are legal rates. They represent the only rates 
which the producer-suppliers to Tennessee may charge, 
and which Tennessee may pay. Such rates being fixed 
and certain cannot now be changed except in proceed- 
ings instituted under Section 5(a) of the Natural Gas 
Act. That section gives the Commission the power, 
after hearing, to determine by order the just and rea- 
sonable rates to be thereafter observed and in force.” 
(p. 861) 


The difficulty that arose from corporate affiliation had its 
origin in the fact that a regulated company acquired sup- 
plies or services from an unregulated affiliate. The Courts 
reasoned that regulation furnished restraint; that lack of 
regulation provided freedom by which the corporate organi- 
zation might be able to transfer, in the exercise of such 
freedom, profits which unduly advantaged and enhanced 
the corporate relationship to the potential disadvantage of 
the consumer. Regulation, however, furnishes the bridle to 
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effectuate restraint and removes the opportunity which 
freedom from regulation provides. Regulation, therefore, 
removes that opportunity which corporate affiliation per- 
mits and thus provides the sanction which produces the 
reliability which attends a regulated rate or other situation. 

This is evidenced in the decision of the Tenth Cireuit in 
Cities Service Gas Producing Company v. Federal Power 
Commission (1956) 233 F. 2d 726, cert. den. 352 U. S. 911. 
Cities Service Gas Producing Compary, an independent 
producer, filed its rate schedules, following the Phillips 
decision, with the Commission. The question was what was 
the effective June 7, 1954 rate which would constitute the 
initial and filed rate in accordance with the regulations of 
the 174 series. The rate involved was one from the Cities 
Service Gas Producing Company to its parent, Cities Serv- 
ice Gas Company. The real issue was whether an increase 
subject to establishment but not actually established in 
accordance with the terms of the written contract between 
the parent and the child should automatically control, or 
whether the prices actually being charged on June 7, 1954 
should control. The Commission and the Court took the 
latter course, holding that though a higher price was justi- 
fiable by the contractual terms, it had not been effectively 
established in the way the contract provided, and could 
not be automatically retroactively effective. 

Reliance of the Commission and the Court was placed 
upon the rationale of the 174 Order series and the pro- 
visions of the Act. Both held that the increased price was 
a change both within the express terms of Section 4(d) of 
the Act and the express regulations of the 174 Order series. 
No suggestion appeared from any souce that the affiliation, 
frankly spread upon the face of the opinion, in any way 
emasculated or denied or obviated the control of the regula- 
tory procedures as set up by the Act and the applicable regu- - 
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lations promulgated by the Commission thereunder. It 
seems clear that regulation was considered sufficient pro- 
tection. Compare, too, East Ohio Gas Company v. City of 
Cleveland, 56 P. U. R. (New Series, 1945) 73. 


This Court’s Decision in Mississippi River Gives 
Rise to No Rule Superior to That Prescribed in the 
Act For the Filed Rate. 


The Petitioners all repeatedly declare that United in these 
proceedings refused to obey the decision of this Court in 
Mississippi River and in this Court’s decision cited in Mis- 
sissippi River, City of Detroit. One Petitioner is carried 
away by his eagerness to declare that these two dockets 
were stalled and delayed by United solely to escape com- 
pliance with Mississippi River. This is not true.** The true 
facts show that the hearings in Dockets G-9547 and G-10592 
had been concluded and United had filed its main brief long 
prior to the decision by this Court in the Mississippi River 
ease on July 8, 1957. 

Mississippi River had its origin in Dockets G-1142, et al, 
United Gas Pipe Line Company, being a consolidated 5(a) 
investigation of all of United’s rates with certain 4(e) pro- 
ceedings involving notices of increases in rates. On Novem- 


ea Sete Valley and Willmut, relying on United Gas gy Line Company 
v. Mobile Gas Service Corporation (1956) 350 U.S. 332, filed motions to 
reject, cancel, annul and set aside the filings at De ra 9547 and G-10592 
(R. 20529, 20560, 20599, 20702, 21300, 21315, 21335). After oral argument 
the Commission on October 2, 1956 issued Opinion 295 (R. 21677), denying 
said motions which became the basis of the Memphis case, which was finally 
disposed of in 1958. 

This had effect to stall and delay the decision of these dockets, because 
nothing could be done pending the determination of the question of the 
power to file and power to receive the filing, which the Memphis case 
posed. Mississippi Valley’s complaints about delay seem curious, for its 
counsel (R. 248B-249B) pressed rather persistently upon the Examiner 
ways and means and the possible authority of the Examiner to entertain 
and grant a motion “which would have the effect of recessing [any further 
hearing] G-10592 until there has been a decision by the Examiner in 
G 9547.” When discouraged he sought a suggestion that the Examiner 
would refer such a motion to the Commission. See Fn 4. Willmutt Gas & 
Oil Co. v. F.P.C., No. 15,775 this Court issued July 20, 1961. 
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ber 2, 1954, the Commission issued Opinion 277 (13 FPC 
398) approving a settlement of such rate proceedings. Mis- 
sissippi Valley and Willmut were parties and expressly ap- 
proved and adopted said agreed rates. All customers, 
including Texas Eastern, a supplier in part of UGI, ap- 
proved said settlement. Mississippi River declined to 
approve said settlement, and Opinion 277 directed a hearing 
for it. The Commission on November 8, 1955, issued its 
order affirming as modified the decision of the Presiding 
Examiner in such hearing. 


Prior to that decision United had filed Docket G-9547 on 
September 30, 1955, in the mode of Opinion 277 (G-1142) as 
to the price of purchased gas by United from Union. This 
did not require utility type cost proof. More than three 
months after the filing of G-9547 and more than a month 
after the issuance of the Commission’s Mississippi River 
decision this Court decided Detroit (December 15, 1955), 
but such decision did not become fina! until October 8, 1956, 
when the Supreme Court denied certiorari. By that date 
Mississippi River already pended in this Court. It is to be 
noted that Detroit involved neither affiliation nor a filed 
rate. It involved a pipe line company’s own produced gas 
used in its system, for which there was neither a filed rate 
nor a sale. 

Mississippi River was argued and submitted in this Court 
on January 4, 1957 (cause No. 13199). On that date the 
hearings in G-9547 had been completed and closed; United’s 
case in G-10592 (also molded on Opinion 277) had been sub- 
mitted. 

On July 8, 1957, the date when this Court filed its decision 
in Mississippi River, all of the hearings in G-9547 and 
G-10592 had been completed and United’s main brief had 
been filed to the Examiner in both dockets on June 7, 1957, 
more than 30 days prior. 
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Promptly thereafter, on July 19, 1957, United, in recog- 
nition of Mississippi River, moved the Commission to hold 
in abeyance and reserve action upon the question of the 
United-Union payment pending final disposition of said 
cause (R. 22138-139). This motion reported the decision of 
this Court in Mississippi River, suggested what United be- 
lieved to be error, and advised the Commission of its inten- 
tion to apply to this Court for rehearing, failing which it 
intended to file a petition for certiorari with the Supreme 
Court of the United States. If this Court granted rehear- 
ing, the problem was solved. If rehearing was denied and 
certiorari was denied, United, of course, would endeavor 
to comply with the directions of this Court’s opinion. 

Also on July 19, 1957 the Commission Staff filed a motion 
for an indefinite extension of time for the filing of briefs 
by Staff and Intervenors in the two pending dockets, advis- 
ing the Commission that it, too, planned to file a petition 
for rehearing, but opposed, as did Petitioners, United’s 
motion to hold said issue in abeyance. Staff’s motion is not 
contained in the certified record. 

On August 16, 1957, the Commission issued an order 
denying United’s motion to hold said issue in abeyance and 
reserve action (R. 22186-188). The order in Footnote 1 
noted the Staff motion just described. Paragraph B of the 
order provided: 


“The filing of the staffs’ and intervenors’ initial briefs 
be and the same is hereby postponed until 30 days after 
the final disposition of the petition for review in the 
Mississippi case, supra, by the Court of Appeals for the 
District of Columbia Circuit.” 


On September 19, 1957, this Court issued an order upon 
the petitions for rehearing amending in certain respects its 
opinion of July 8, 1957, but denying rehearing. United 
promptly filed a petition for certiorari in the Supreme Court 


27 


of the United States, which that Court denied on December 
16, 1957. 

Several points are worth noting in this Court’s decision 
in Mississippi River. This Court noted that the purchases 
involved occurred “in 1953, the test year, * * *” (p. 621). 
That, of course, was prior to the decision in Phillips. At that 
time producers were not considered to be subject to the 
Commission jurisdiction. 

Next this court declared that the United-Union price was 
determined “without regulatory restriction” (p. 621). It 
also observed that Union and United were affiliates, each 
being wholly owned by a common parent. (p. 621). 

Thus this Court had a regulated utility (United) which 
obtained supplies from an unregulated affiliate (Union) at 
an unregulated price. Both United and the Commission con- 
ceded that in such circumstances the Commission was em- 
powered to inquire into the costs of the affiliate supplier 
(Union) if it determined that such inquiry was indicated. 
The Commission felt that circumstances and facts existed 
which made its failure to inquire into costs a reasonable 
exercise of administrative discretion. United contended 
that while power of inquiry existed, duty of inquiry only 
arose where the facts and circumstances indicated clearly 
to the administrative agency that unfair advantage was 
being taken of the affiliated relationship unfairly, improp- 
erly, and unreasonably to gouge consumers. 

Manifestly influenced by the unregulated character of 
the affiliate-supplier, this Court gave what it termed an 
extreme example to explain why it felt it proper that some 
investigation should be made. The reasoning and state- 
ments of this Court were wholly within the lineage of the 
so-called affiliate doctrine. 

The doctrine of those cases invariably is that where a 
regulated company obtains services or supplies from an 
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affiliate under circumstances where the services and sup- 
plies as to value or price are unregulated, the regulatory 
agency is held empowered to inquire into the costs and ex- 
penses of the unregulated affiliate-supplier. 

We know of no case applying the so-called “affiliate doc- 
trine” that does not turn upon the absence of regulatory 
restriction upon the affiliate-supplier. Colorado Interstate 
illustrates this. Pursuant to the contract there involved, 
Southwestern organized Canadian and had its wholly 
owned subsidiary Amarillo Oil Company convey to Canad- 
ian for $5,000,000 certain oil, gas and mineral leases which 
originally cost Amarillo $1,879,504. Choosing to apply its 
original cost rule, the Commission put the $1,879,504 in the 
rate base. The $5,000,000 was not a regulated price; it did 
not possess the seal of regulatory sanction. The Court 
noted that to Canadian’s vigorous complaint, the Commis- 
sion reasoned that its original cost action was also correct 
because capitalization and allowance of this unregulated 
price might “open the door” to the uncontrolled affiliate 
transactions. The Court stated its agreement, noting that 
the affiliate “practice in the holding company field [had 
given rise] to an insistent demand for federal regulation” 
(p. 608). But the Court nevertheless imposed the dictate of 
the Act on the rule of the filed rate. Above we have noted 
other cases where, in the presence and command of regula- 
tion, no suggestion of affiliation was made as affecting the 
filed rate, though affiliation existed. 

Petitioners all cite and rely upon Home Gas Company, 2 
FPC 402. It not only falls in the mold just discussed, but 
the facts otherwise are so peculiar as to set it apart. Certain 
it is that Home has no remote kinship to the facts of this 
case. 

Home owned a pipe line system in the State of New York. 
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It had been acquiring its gas supply in New York. Deple- 
tion of that supply required a new supply. 

For its new supply, Home bought from its affiliate United 
Gas Fuel Company, a producer in West Virginia, at a price 
of 30c per Mef for delivery in West Virginia. Home then 
agreed with its affiliates Manufacturers Gas Company, 
Pennsylvania Fuel Supply Company, and the Manufactur- 
ers Light & Heat Company for the transportation of the gas 
from West Virginia, through each State in which each op- 
erated, to New York at a cost of 10.65¢ per Mef plus an al- 
lowance for line loss. Thus, Home agreed to pay its several 
affiliates for production and transportation 40.65¢ per Mef 
exclusive of line loss for the purchase and transportation 
from West Virginia to New York. The gas purchased for- 
merly in New York (apparently from a non-affiliate) had 
been purchased and delivered at approximately 20¢ per Mef. 
Thus suddenly, over-night, the cost of gas to Home was 
twice more expensive. Home then filed a series of contracts 
as rate schedules with the Commission, not only providing 
for increased rates, but providing that they should be retro- 
active. Under these circumstances it is obvious that the 
Commission considered that it must inquire into the rate 
base and cost of service of these unregulated affiliates, and 
their unregulated prices, else it could not determine whether 
the cost was proper and lawful to be deducted as an expense 
and included in the cost of service of Home. 

The distinction is obvious. United operates its own pipe- 
line facilities; no affiliate or group of affiliates transports 
any of the gas re-sold by United. Its affiliate-supplier, 
Union, is regulated, and has filed its rate schedules with 
the Commission. 

Home exists because of its peculiar facts, and those facts 
have no kinship here. We return, therefore, to Mississippi 
River. 
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Events Following Denial of Certiorari in Mississippi 
River. 

Upon denial of the petition for certiorati in Mississippi 
River, it seemed clear to United that the following results 
appeared: First, this Court’s decision involved an unfin- 
ished segment at Docket G-1142, which involved a pre- 
Phillips test period, thus prior to the effective date of the 
174 series, and an unregulated affiliate so that “economic 
justification” as directed by this Court would, of course, 
be prepared and exhibited to the Commission. United, apart 
from regulation of Union, also was entirely willing to make 
proof of the same economic justification at Dockets G-9547 
and G-10592, which involved periods closely related in 
time to that involved in Docket G-1142. Secondly, the record 
in Docket G-1142 and involved in Mississippi River was 
untouched by the revolution wrought by Phillips, which 
had, of course, completely changed the aspect of Dockets 
G-9547 and G-10592, whereby Union had become a regulated 
company and had filed its rate schedules long prior to the 
final determination in Mississippi River. The overwhelming 
fact of the filing of these rate schedules clearly set G-9547 
and G-10592 apart from G-1142. Lastly, Union’s filed rate 
schedules ought to be a part of the record in Dockets G-9547 
and G-10592. 

Recognizing, as it had done in the considerations which 
led to the filing of the motion to hold in abeyance filed upon 
the coming in of the original decision in Mississippi River, 
and upon the three conclusionary considerations just stated, 
United on January 2, 1958 (R. 22199-207) moved the Com- 
mission to re-open the hearings in G-9547 and G-10592: (1), 
to permit introduction of Union’s rate schedules which 
had in October before been filed and for the first time become 
available for introduction; (2), to offer proof and justifica- 
tion of the cost of United to Union; and (3), to extend the 
briefing dates which the order of August 16, 1957 (B. 22186) 
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had delayed to a period 30 days after final disposition of 
Mississippi River. While United considered that the filing 
of Union’s rate schedules furnished sufficient evidence of the 
lawfulness of the price paid to Union, and constituted 
sufficient justification, United desired to remove any ques- 
tion about such approval, for it had no doubt that economic 
justification existed, (and that, with an over-plus margin), 
for cost of gas purchased. 

Though Petitioners are generous with their attempted 
criticism of United for failing to offer proof along the lines 
subsequently decided by Mississippi River, when the first 
opportunity came following that decision for United to 
offer proof, Petitioners rushed to oppose. (UGI, R. 22230; 
Memphis and Mississippi Valley, R. 22265; Willmut, R. 
22276.) 

On June 30, 1958, the Commission sua sponte opened the 
records of G-9547 and G-10592 and included all filed rate 


schedules of Union covering sales herein, closed the record 
again, and denied United’s motion to re-open and to offer 
additional proof (R. 22313). Mississippi Valley, referring 
to the Examiner’s decision on this Commission action, says 
at Brief p. 5: 


“His decision implied disagreement with the Com- 
mission’s ruling in that he would have ruled that United 
had not sustained its burden of proof respecting the 
payments to Union.” (BR. 22733) 


We challenge the statement. The entire discussion of the 
Examiner (R. 22733-739) in our view contains nothing to 
suggest disagreement with the Commission. It merely 
identifies the several contentions of the parties, and states 
and applies the Examiner’s conclusion, correct in our sub- 
mission, that the action of the Commission clearly means 
that the filed rate schedules of Union establish the lawful 
amounts properly payable by United to Union for the cost 
of purchased gas. 
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The Hearing Mississippi River Ordered. 

On the same day the Commission denied United’s mo- 
tion to re-open these dockets for proof of Union’s filed rate 
schedules and proof under Mississippi River, it entered 
an order providing for the further hearing at Docket G- 
1142, which Mississippi River ordered. At that hearing on 
July 14, 1958, United offered evidence of factual economic 
justification of the prices paid to Union for cost of pur- 
chased gas. Attached hereto as Appendix “A” is a copy 
of the Order of the Commission issued September 11, 1958, 
in Docket G-1142, 20 FPC 349, dealing with said hearing. 
This Order (App. A p. A5-A7) describes in detail and sum- 
marizes the character and content of the evidence offered by 
United to discharge the duty placed upon it by the mandate 
of this Court in Mississippi River. We particularly call the 
attention of this Court to that description, for it sets forth 
the kind of evidence United contemplated offering in these 
dockets, had its motion of January 2, 1958 (R. 22199) been 
granted. 

This evidence and its purport and effect is the second 
matter which United believes schooled and broadened the 
administrative judgment and experience of the Commis- 
sion, and which influenced it in its decision of January 4, 
1961. (See p. 15 infra). The third matter will be set out be- 
low. United repeats that every reason appears why the Com- 
mission should always strive to retain all knowledge, in- 
formation, data, experience, and expert evaluation available 
to it in the course of the discharge of its duties under the 
Act. 

Appendix “A” also significantly notes that in the course 
of the hearing and after an examination and evaluation of 
United’s evidence of factual economic justification, served 
beforehand, Mississippi River declared: 


“Without agreeing to any of the principles, methods, 
or figures contained in United’s proposed testimony, 
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Mississippi has concluded that the cost of gas pur- 
chased by United Gas Pipe Line Company from the 
affiliated Union Producing Company, and included 
in the cost of service in this proceeding, could be justi- 
fied on the basis of the test year for the closed-in period 
covered by Dockets G-1142 and G-2019. Without pre- 
judice, therefore, so far as other pending proceedings 
are concerned, I am authorized and directed to say 
that Mississippi hereby accepts the PLC rate of 75¢ 
demand and 10¢ commodity for the period up to but 
not including the effective date of the rates filed in 
Docket G-9547.” 


The Commission terming this a “settlement”, though not- 
ing (App. p. A 5) that United insisted that it was strictly 
performing the duty placed upon it by the mandate of this 
Court in Mississippi River, found and ordered that the 
“settlement” justified the price paid by United to Union, 
closed the proceeding, and dismissed it. 

Yet another matter of particular interest in these appeals 
appears from the face of said order. On page A5-A6 of said 
order the Commission found that the Presiding Examiner 
determined that $89,218,255 constituted the cost of gas 
purchased in the proceedings involved at Docket G-1142, et 
al, of which $14,152,326 represented the amount attributable 
to the purchase of natural gas by United from Union, citing 
Exhibit 176; Tr. 4554. 

Comparison of this $14,152,326 with the cost of gas pur- 
chased from Union in these dockets is revealing. In G-9547, 
the grand total net cost for gas purchased from Union was 
$16,572,149 (R 198; Ex. 28, Sch. 3 p. 2 at R 5269). Deduct- 
ing Staff’s roll-back to June 7, 1954, prices in the amount of 
$2,032,870 (Ex. 44, Sch. 2, p. 1 at R 5487; R 2529) leaves 
$14,539,279 as the allowed cost for gas purchased from 
Union at filed rate schedule prices. Similarly, in G-10592, 
the grand total net cost for gas purchased from Union was 
$17,120,571 (R 58 B; Ex. 8, Sch. 2, p. 3 at R 5915; R 610B). 
Deducting Staff’s roll-back to June 7, 1954, prices in the 
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amount of $2,835,323 (Ex. 18, Sch. 3, at R 6312; RB 909B) 
leaves $14,285,248 as the allowed cost for gas purchased 
from Union at filed rate schedule prices.*** 

Thus it appears that the figure for the cost of purchased 
gas by United from Union to which customers, including 
Petitioners Mississippi Valley and Willmut agreed, in 
Docket G-1142 as reflected by Opinion 277, was in the sum 
of $14,152,326 as the Order at Appendix “A” p. A5-A6 
reflects, and that the figure in these two dockets of $14,539,- 
279 and $14,285,248 is only $386,953 and $132,922 over the 
figure which was agreed to in Docket G-1142 and the figure 
which was factually economically justified by the proof 
tendered as described in Appendix “A” in obedience to the 
mandate of this Court in Mississippi River. 

The figures are so nearly identical as to raise a question 
of the purpose of the claims advanced by Petitioners in 
these appeals against the Union price. This fact it is which 
gives new dimension and dignity to the decision of the Com- 
mission on January 4, 1961. This fact it is which discloses 
that United possessed the means and data of justification. 
This fact it is that puts in proper perspective United’s 
motion of January 2, 1958 (R. 22199). In the light of this 
fact, what face now is to be ascribed to the repeated and 
bitter declarations that United flaunted the decision of this 

Mississippi Valley’s figures (Br. p. 4, Fn. 4) are erroneous. To the grand 

total sos figure of $16,705,459, a applied the Staff’s filed rate rolirback 
po June 7, 1954 prices, to derive the figure used of $14,672,589; but 
erroneously failed to adjust a the Olin Gas’ share in the sum of $133, 311. 
Subtraction of that from the $14,672,589 gives the correct figure of 
$14,539,279. The difference between the gross figure of eit 705,459 and the 
net figure of $16,572,149 is $133,311, the Olin share. (See Ex. 28, Sch. 3, 
p. 2 at R 5269). The net figure less the Staff’s roll-back gives the cost 
for gas from Union in G-9547, of $14,539,279. 

In G-10592, Mississippi Valley used the wrong figure of $17,615,310, 
which R 609 B shows was the actual figure per books reported to the Com- 
mission in United’s 1955 annual report. R. 610B and R. 58B shows 
$17,120,571 to be the adjusted net cost of gas hased_from Union and 
was the figure claimed in G-10592. Ex. 8, Sch. 2, p. 3 at R 5915 shows the 
$17,120,571 to be the grand total net after deduction from the grand total 
— of $120,028 for the Olin adjustment. The Olin adjustment is the sum 

of these figures in Ex. 6, Sch. 2: p. 4, 1. 14, Col. 7 (R 5885) ; 1? #, 1. 16, 
Col. 7 (R 5887); p, 37, 1 29, Col. 7 (R $888); and p. 38, 1 17, Col. 7 


(R 5889). Subtraction of the Staff roll-back from $17,120,571 pots the 
cost for gas from Union in G-10592 in the amount of $14,285,248. 
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Court, refused to obey its holding, and stalled and evaded 
these proceedings and prevented their accomplishment and 
dispatch for its intransigent refusal to comply with the 
holdings of Mississipyi River? 

In our submission this fact clearly indicates the under- 
lying efficacy and reliability attendant upon a filed rate. 
The Commission has here evaluated with some accuracy 
the information available to it. 

In the Order denying the petitions for rehearing (R. 
23237), the Commission pointed out that United’s cost of 
service in these proceedings would include no payments to 
Union above the June 7, 1954 level regardless of contract 
provisions, and then stated that “in ordering these prices 
included in the record we were guided by extensive knowl- 
edge and experience gained in reviewing producer prices 
for sales similar to Union’s.” 

Commissioner Kline filed a concurring opinion (R. 23239) 
devoted to a logical and clear exposition from the Commis- 
sion viewpoint of the United-Union price decision. He 
pointed out the overwhelming fact of difference between 
Mississippi River and this record resulting from the reg- 
ulation of Union and the filing of its rate schedules accepted 
and permitted to be filed by the Commission. He noted the 
lack of objections from any source to these rate schedules 
when they were filed. He analyzed the entire oil and gas 
operation of Union in the context both of regulation as to 
its gas sales and its affiliation. 

Finally, he adverted to the Commission’s inquiry of 
Union at Dockets G-13811, et al., a consolidated proceeding 
involving a Section 5(a) investigation of all of Union’s 
rates instituted on the Commission’s Motion, with numer- 
ous Section 4(e) hearings on notice of increased rates. In 
the petition for rehearing, as indeed in all of the briefs of 
Petitioners here, discussion, critical in character, was had 
of this Union proceeding. Addressing himself to this, Com- 
missioner Kline said: 
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“At least one petitioner has mentioned the inquiry 
into the rates of the Union Producing Company in 
Docket No. G-13811, et al. It states that the evidence 
in those proceedings does not support the proposed 
rates and would leave the impression that those pro- 
ceedings show the rates charged by Union to United 
in this case are excessive. Since our attention has been 
directed to that proceeding I feel it is proper to refer 
to it. I wish to make it clear that I am not prejudging 
that case but I am referring to the evidence in order 
to show that the testimony of every party therein 
shows that the rates herein are fully justified. Union’s 
evidence in that case shows costs of more than 20¢ per 
Mef while the staff evidence shows costs of 4.13¢ to 
29.94¢ per Mef based upon which the staff has recom- 
mended rates varying from 7.06¢ per Mef in East Texas 
to 11.73¢ per Mef in Southern Louisiana. Intervenors 
have introduced exhibits showing that Union’s rates 
should vary from 8.95¢ to 10.02¢ per Mef. It is true that 
Docket No. G-13811 deals with the year 1958 and this 
case with the years 1955 to 1957, but when we consider 
that the average price which Union will receive from 
United under our opinion in this case is 7.06¢, that the 
average price proposed by staff and intervenors in 
Docket No. G-13811 is roughly 30% higher, and that 
the supporting cost exhibits in that docket makes it 
apparent that the costs in 1958 were not 30% higher 
than those in 1955 to 1957, it is apparent that Union’s 
rates are not excessive for the periods here involved. 
Since intervenors have gone outside the record to refer 
to the proceedings in Docket G-13811 in order to create 
the impression that Union’s rates are excessive, I think 
we are justified in referring to that record to correct 
such misstatements and set forth the facts as disclosed 
in that record. 

‘TI agree with the majority that we should not look 
into Union’s rates in this proceeding, not only because 
it is not the proper proceeding in which to raise this 
issue, but because I am satisfied that the rates are not 
excessive.” **** 


**** For the information of the Court, the concurring opinion of Commissioner 
Kline is attached as Appendix “B”. 
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This is the third and last of the matters adverted to as 
schooling and broadening the expert administrative knowl- 
edge and experience of the Commission and consisting of 
a body of knowledge, experience and judgment continually 
stored and brought into focus to bear upon the problems 
which the Act require it to consider and decide. These are 
matters which it is impossible for the Commission to divorce 
from the pragmatic adjustments it makes daily. (See 
infra p. 15 and 32) Contrary to Petitioners’ claims, the 
Commission practiced no secrecy. The path it followed 
is clearly discernible. 

The position of the Petitioners is that the Commission 
did not submit to them in elementary detail the judgment 
path followed. While we think the decision examined 
against the record belies this, we find no provision in the 
Act or the decisions which require the Commission to sub- 
mit itself or the mechanism of its pragmatic judgments for 
cross-examination at the hands of any party, for that party 
to test his approval of the Commission’s path. The Com- 
mission’s sole duty is to discharge its statutory obligations 
as the agent of Congress. It is amenable only where the 
Court finds it has acted outside the statutory ambit. 

We respectfully submit that the record here shows clearly 
that the Commission has steadfastly moved “within the 
bounds which Congress has created”; and that its decision 
of January 4, 1961 respecting the proper amount allowable 
to United for the cost of gas purchased from Union is cor- 
rect and should be affirmed. 


Il. The Commission’s Selection of the “Method 8” Cost 
Allocation is a Reasonable Exercise of Its Discre- 
tionary Judgment and Is Also Supported By Substan- 
tial Evidence. 


THE PROBLEM. 
Upon passage of the Act, regulation overtook United. 
Since, its interstate operations have been subject to Com- 
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mission regulation. This requires use of cost allocation. 
The basic goal and purpose of cost allocation is to deter- 
mine appropriate costs assignable to different regulatory 
jurisdictions and to each class of business. 

Prior to the Act, and since, it has been subject to local 
regulation in the several states within which it operates. 
Sharpened by the development of such diverse regula- 
tion and the economic characteristics typical of the times, 
the overwhelming fact of such state and federal reg- 
ulation makes it more than essential for United to obtain 
some character of allocation as between the jurisdictional 
and the non-jurisdictional, as between the states on the one 
side and the federal on the other, which can be used with 
both, which will be fair and equitable to both, and which, at 
the same time, will permit United to recover its full cost of 
service. Presently, approximately 60% of United’s business 
is non-jurisdictional and approximately 40% is juris- 
dictional to the Commission. Therefore, balance between 
state and federal agencies and principles of regulation be- 
comes acute to United, and as we shall show, the Courts 
declare that this delicate balance must be observed. 

Attached hereto as Appendix “C” is a schematic copy of 
the system map in evidence in the two proceedings, colored 
for easy identification, which graphically discloses the sit- 
uation of United and its system. 

Dictated by its development and growth, it shows that the 
southern part of United’s system is clustered around tre- 
mendous market areas possessing both facilities and sup- 
plies more than sufficient to meet system local needs. To 
the Southwest, colored magenta, is an historical market 
area at San Antonio and Austin, Texas. This area possesses 
both facilities and supplies adequate and more than suf- 
ficient to supply local needs. 

A second area colored caramel is Houston, Texas, which 
likewise has its own facilities sufficient for its needs and 
supplies in excess of its requirements. 

Moving East and colored orange is a third market area 
around Lake Charles, Louisiana. Again this area, like San 
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Antonio-Austin and Houston is possessed of facilities 
sufficient for its own needs and supplies in excess of its 
requirements, 

Still further east there is a fourth area around New Or- 
leans, Louisiana, colored brown, which also has independ- 
ent facilities and supplies far more than sufficient. 

All producing fields are colored green. 

After regulation under the Act overtook United, both its 
inter- and intra-state business developed so that United 
found that the area colored yellow on Appendix “C” be- 
came and is the jurisdictional area subject to Commission 
regulation under the Act. At the same time it found itself 
with a local intra-state area across the southern area domi- 
nated by the four large market areas just identified, and 
possessing tremendous individually independent supplies 
of natural gas fully caring for local consumption and 
leaving tremendous supplies available to be exported. 

In this situation United experienced steadily increasing 
demands in the northern part of its area. This was particu- 
larly true of the long-line pipe lines in the area of Monroe, 
Louisiana and Kosciusko, Mississippi. As this demand grew 
and developed, it had effect to sharpen and dramatize the 
fact that supplies in the northern area were not only inade- 
quate to the demand, but gave no promise for the future of 
ability to satisfy the appetite of the increasing demand. 
United was faced with the fact that while there was a 
paucity of supply in the northern area, there was a prodigal 
wealth of supply in the southern area. The character of 
this supply may be fully understood by the following facts 
taken from Exhibit 34, (R. 5325): 


Mcf-Local Gas 
Available Annually 
to United for Sales 
before Transfers 
and Receipts 76,551,433 282,273,387 59,524,931 313,231,889 


Mcf-Local Gas Sales 54,576,499 154,213,026 44,587,933 109,462,518 
Per Cent of Local 


Gas Available 
Used Locally . i 74.9% 34.9% 


40 


Column 1, Southwest Texas Zone, includes the San Antonio- 
Austin Markets; Column 2, the Houston Zone, includes the 
Houston Market; Column 3, Southwest Louisiana Zone, 
includes the Lake Charles Market; and Column 4, New 
Orleans Zone, includes the New Orleans Market. 
Accordingly, United built what in these proceedings are 
called the “G-1447 facilities” which are colored in red on 
Appendix “C”. These facilities were in two distinct parts. 
One is called the “West Leg,” which starts in Southwest 
Texas as Appendix “C” reflects, and runs in a generally 
northerly or northeasterly direction to the Monroe, Louisi- 
ana area, and was thus designed and is effective to utilize 
and transport gas from the excess of supply in the area 
from which it originates and traverses in the southern area 
to serve pipeline companies such as Texas Gas Transmis- 
sion Corporation, Southern Natural Gas Company, and 
Mississippi River Fuel Corporation in the Monroe area. 


Simultaneously it also built the “East Leg”, starting from 
Eugene Island off-shore from Louisiana, and Southern 
Louisiana, designed to take excessive supplies thence to the 
north for the northern demands, and at Kosciusko, Missis- 
sippi to serve pipe-line companies such as Texas Eastern 
Transmission Corporation and Southern Natural Gas Com- 


pany. 
The Commission opinion thus described the general ob- 
jects of the G-1447 facilities: 


“(1) Provide for a more balanced withdrawal and 
distribution of gas supply from presently connected 
and from new gas fields; (2) increases the flexibility 
of the present system; and (3) enable United to meet 
the increased requirements of present customers and 
provide additional capacity required by the demands 
of new customers proposed to be served * * *. 


“United’s proposed project is designed for a better 
balancing of gas supply in relation to the concentrated 
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markets which United now serves and intends to serve.” 
(10 FPC at p. 41) 


This “flexibility” both the Examiner and Petitioners mis- 
conceive. It is properly defined by the Commission at page 
42 of the same Opinion: 


“The system flexibility which United contends would 
result from construction of the proposed facilities 
relates to the ability to shift available supplies of gas 
over the system, rather than the over-all operational 
flexibility which results from interconnections between 
existing and new facilities. United concedes that pru- 
dent engineering and operating practice would sug- 
gest the advisability of establishing interconnections 
in certain locations between the existing and proposed 
facilities, but it has not proposed to do so. We think 
that in order to assure more flexibility in operation and 
better service on the system, interconnections for 
emergency use should be made between the existing and 
proposed new facilities.” 


Thus the flexibility is not, as the Examiner and Petitioners 
would have it, the unrestrained ability of United at will to 
place an Mef of gas anywhere in the system, but has to do 
solely and only with United’s ability to transport excess 
gas supplies available in the southern area to market de- 
mands in the northern area. No connections between the 
G-1447 facilities and the system otherwise were made, 
except those “emergency connections” ordered by the Com- 
mission which are available if emergency arises. The only 
operational connection between the West Leg and the East 
Leg is the line which runs from Monroe, Louisiana, to Jack- 
son, Mississippi, which can be seen on Appendix “C”. The 
flow in the Monroe to Jackson line involved in Dockets 
G-9547 and G-10592 was from west to east (G-9547, Sched- 
ules 2-3, Exhibit 33, R. 5323, 5324; G-10592, Exhibit 9, R. 
5923, 5924.) This shows that the only access from the West 
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Leg to the East Leg is via the Monroe-Jackson line. We 
shall show below that the only way to transfer gas in the 
East Leg to the West Leg would be completely to stop the 
operation, cease deliveries, and reverse the flow in the 
Monroe-Jackson Line, and go through the same stoppage 
and cessation of delivery on the West Leg. Such a pre- 
requisite which would be destructive of every interest of 
United’s customers is the negation of any claimed opera- 
tional flexibility which would permit United at any time to 
place one Mef of gas at any place over its system. 

Reference to the Northwest Mississippi District is 
omitted in this brief because the Northwest Mississippi 
District is not physically connected with the general system 
of United just discussed. It thus plays no part in the dis- 
position of the issues here. In addition, it obtains its gas 
supply from other pipelines, so that it is not influenced by 
these considerations. 


Allocation Choices Available to the Commission in 
the Record. 


Three basic cost allocation choices in the record con- 
fronted the Commission. These were styled in the record 
for identification by the following names: A “Method 
8 Modification” offered by United; a “Method 1” offered by 
the Staff of the Commission; and “Method 8” prepared by 
the Staff at the direction of the Examiner. Method 8 was 
the last adjudicated allocation method applicable to United, 
applied and decided at Docket G-1142 by the Examiner, 
affirmed by the Commission on appeal, and affirmed by this 
Court in Mississippi River. 

United’s Method 8 Modification is contained in Exhibit 
34 (G-9547, R. 5325-46) and Exhibit 14 (G-10592, R. 6045- 
71). The evidence of its allocation witness Zinder on said 
exhibits is to be found as follows, G-9547: R. 337-414, 2058- 
2348, 2348-2354; 3732-3835; 4047-4247; 4247-4250. In 
G-10592 R. 307B-323B; 782B-904B; 1500B-1510B; 1616B- 
1721B. 
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The Staff Method 1 is contained in Exhibit 46 (G-9547, 
R. 5496-5518), Exhibit 19 (G-10592, R. 6138-49). 

The testimony of Staff Witness Blair in G-9547 is at: R. 
2547-2573; 2964-3219; 3220-3222; 3223-4279; 4280-4281; In 
G-10592, R. 912B-931B ; 1080B-1253B. 

Exhibit 24 applying Method 8 to the Staff figures in these 
dockets was prepared by Staff Witness Blair at the di- 
rection of the Presiding Examiner. Exhibit 24 (G-10592: 
R. 6172-6205) testimony of Blair on Exhibit 24: R. 1351B- 
1419B; 1419B-1469B. The Examiner thought that Exhibit 
24 should be in the record because of its historical connec- 
tion and prior adjudication. 

Method 1 may be thus briefly described: 

It treated United’s entire system as one cost zone, this 
for the purpose of “rolling-in” purchased gas costs which 
apparently seemed to be the main purpose behind Method 
1. The one cost zone was then divided into three rate zones: 
a southern zone, which included all non-jurisdictional areas, 
and two jurisdictional zones, Central and Jackson. The 
sales by zones were added and to the total of system sales 
were added volumes of gas transported between zones. 
This total of sales plus transfers was divided into the 
transmission system cost of service as determined by Staff 
accountants to give what was termed “unit costs”, but 
which in reality was a synthetic allocation factor. The unit 
costs so derived were multiplied by volume sales in each 
zone and by the volume of imports in each zone. The 
sales in each zone were charged with the total dollars 
representing the sum of the dollars as described by sales, 
plus imports. Then the total dollars applicable to sales 
within a zone were allocated among classes in a zone 
in accordance with relative demands and volumes. In ob- 
taining the so-called “unit costs” the Staff divided the 
total system transmission cost by a volume which exceeded 
by 34% the actual sales made from the transmission system. 
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The use of these unreal] or phantom volumes in the substan- 
tial amount of 34% was never satisfactorily explained in the 
record. The question of “rolled-in” costs of gas will be 
discussed later. 

Since United’s method was a modification of Method 8, it 
is pertinent to describe, briefly, Method 8 at this point. By 
Method 8 United’s system was divided into four zones (ex- 
elusive of Northwest Mississippi): Southwest Zone and 
New Orleans Zone, which included all non-jurisdictional 
areas; the Central Zone and the Jackson Zone, which were 
jurisdictional. The Southwest Zone may be further identi- 
fied by reference to Appendix “C” as inclusive of the San 
Antonio-Austin area, the Houston area, and the Lake 
Charles area. The New Orleans Zone was inclusive of the 
New Orleans area. The Central Zone and the Jackson Zone 
were the jurisdictional zones in the northern part of 
United’s system. Method 8 accumulated all costs by zones, 
classified the same by functions, and divided between de- 
mand and commodity on the bases approved in the Atlantic- 
Seaboard Opinion No. 225. Costs were then assigned to 
classes of customers and transfers between zones accord- 
ing to the use made of the system as reflected in peak and 
annual volume. This is the identical method considered by 
this Court in Mississippi River. In the Presiding Examin- 
er’s decision in that case, he found, and the Commission 
affirmed, “The four divisions used in this cost allocation 
represent four separate gas producing areas. The system 
as operated supports this area division” (14 FPC at p. 
391). In the joint appendix in Cause No. 13199 in this 
Court (the Mississippi River case) the record which this 
Court had on Method 8 is to be found as follows: Exhibit 
77-B, Vol. II, p. 400, et seq; the testimony of Staff witness 
Stockwell in support, Vol. I, p. 27-46, 72-100; the decision 
of the Presiding Examiner, Vol. ITI, p. 807-916; the Com- 
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mission order modifying and affirming as modified the Pre- 
siding Examiner’s decision, p. 937-39. 

United’s Method 8 modification started with Method 8 
and made two modifications which United thought were 
equitable and supported by its experience. First, the South- 
west Zone was subdivided into three zones in recognition 
of the four market and supply areas described above with 
respect to Appendix “C”. The San Antonio-Austin area 
was put in the Southwest Zone, the Houston market area 
was put into the Houston Zone; the Lake Charles area was 
put into the Southwest Louisiana Zone. In Opinion 277, 
which approved the settlement at Docket G-1142 (13 FPC 
398, 405, Fn 3), the Commission found that certain sales in 
the Beaumont area were jurisdictional. This jurisdictional 
delivery was made to Beaumont through the line which is to 
be observed running to the north immediately to the east 
of Beaumont, as shown on Appendix “C”. In recognition 
of that United in these dockets included Beaumont in the 
Central Zone. 

United also shifted somewhat the boundaries of some 
of the zones in recognition of the fact that certain facilities 
served certain areas, and the re-location of boundaries so 
provided. The Method 8 boundaries had been set upon 
operating district boundaries which the uncontradicted rec- 
ord before the Commission shows, were matters of con- 
venience only, and were not established or maintained on 
a functional basis. Secondly, United made an adjustment 
in recognition of the fact that gas from the South to North 
and in each leg of the 1447 facilities traveled a tremendous 
distance, well over 300 miles, to the point of delivery, and 
United thought some recognition of that was but fair. 

The Examiner listed these objections and criticisms of 
Method 1: 

That as to transmission costs it had no relation to the 
distance the gas was transported; that principle required 
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allocation of transmission costs to have a relationship to 
the distance that gas is transported “either on an average 
haul basis as determined in Docket G-1142, et al” or on a 
demand mile-commodity mile basis, claimed by United; 
Method 8 “is sounder in principle” than that advocated by 
United, “and more logical” than the method advocated by 
the Staff, and in addition Method 8 “has the support of 
Commission and court precedent established in United’s 
last rate case”; that the allocation methods “employed by 
the Staff” were “subject to grave infirmities”, though no 
substantial “rate differences in over-all impact” seemed to 
result; the allocation methods employed by the Staff “may 
or may not lead to just and reasonable rate levels” in 
future United filings; while the Staff method is “highly 
questionable from the standpoint of principle” the end 
result does not appear to be substantially different from 
that if Method 8 were employed; it is possible under certain 
conditions that the Staff method might be “contrary to 
sound engineering principles” (R. 22836-38). Finally, he 
abandoned Method 8 because no party had presented or 
sponsored Method 8 (R. 22836), and finally concluded that 
selection of an allocation method for United should be left 
to some future occasion in some future rate case (R. 22838). 

Thus, the Examiner chose the Staff recommended method 
not because he thought it was sound. In fact, in the area 
of transmission costs he declared it to be unsound in 
principle. He chose it not because he agreed in principle 
with it, but because he said the end result was “reasonably 
close” to Method 8 in Docket G-1142, which he did believe 
sound in principle. 

Insofar as Method 8 is an allocation upon zones within 
which costs were accumulated and rates based thereon, the 
same has deep historical roots in the Commission’s regula- 
tion of United. In 1943 the Commission adopted a policy 
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with respect to United from which it has never deviated. It 
has twice determined that United’s system should be zoned 
and allocated by separate producing areas. 

In 1943 in Docket G-148 (3 FPC 402), it set up zones for 
the determination of rates for United and said that those 
zones were determined by a consideration of the relative 
cost of rendering service, the location of gas fields, natural 
boundaries, general characteristics of the region and area 
determination where the same operating and natural con- 
ditions prevailed, and used the widest areas practicable in 
terms of average cost and physical characteristics. 


Said the Commission: 


“In determining areas where uniform rates should 
prevail, consideration is given to the relative cost of 
rendering service, the location of gas fields, natural 
boundaries, and the general characteristics of the 
region. In other words, our purpose is to encourage 


the establishment of uniform rates in regions where 
substantially the same operating and natural condi- 
tions, prevail, starting with the premise that the widest 
areas practicable in terms of average costs and physical 
characteristics of service should be designated. 


“In accordance with these principles, for the pur- 
pose of allocating the over-all rate reduction, the terri- 
tory of the company was divided into 7 rate areas, as 
follows: 


“San Antonio Area, Wichita Falls Falls Area, 
Central Area, Houston Area, Beaumont Area, 
Jackson Area, New Orleans Area [descriptions 
of each area omitted] 


“Tt will be noted that the new rate for Houston, Beau- 
mont and New Orleans is 15 cents, which is considerably 
lower than the rates for the other areas. This lower 
rate is due solely to the very close proximity of each 
of these areas to the sources of natural gas.” (1943) 
3 F.P.C. 402, at 405. 
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It is significant that the Commission declared that the 
price differentials which it permitted were solely due to the 
close proximity of each area to the source of supply. This 
took account of the natural equity, resulting from the rela- 
tionship between market and source of supply, as well as 
the manner in which the company itself was operated. It 
necessarily also took into account the fact that non-juris- 
dictional sale rates are based on costs in nearby fields used 
to supply such markets, and which are available to competi- 
tion. 

At Docket G-1142, which was decided by the same 
Examiner who presided over the hearings herein involved, 
and which the Commission affirmed and which this Court 
affirmed, the Commission applied the principles of G-148. 
As has been noted, the same Examiner in Docket G-1142 
declared that the four divisions used in the Method 8 cost 
allocation “represent four separate gas producing areas. 
The system as operated supports this area division.” This 
record contains no suggestion that the operation of the sys- 
tem has changed; on the contrary, this record permits only 
the conclusion that United’s system is still operated in 
recognition of and in connection with the existence of sub- 
stantially the same separate market areas and gas produc- 
ing areas as has been identified by reference to Appendix 
“co”, 

The Commission listed the several proposed allocation 
methods noting that one was “the proposal of several inter- 
venors that the so-called Method 8 as approved by us in 
United’s last rate determination and upheld by the Court 
should be preserved (see United Gas Pipe Line Co., Docket 
No. G-1142, 14 FPC 353, Mississippi River Fuel Corpora- 
tion v. F.P.C. 252 F. 2d 619, certiorari denied, 355 U.S. 
904)”. After review of substantial exceptions filed by 
United and other parties, the Commission concluded: 


‘In our opinion neither United nor our Staff have 
justified their proposed departures from Method 8 as 
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approved by the same Presiding Examiner, this Com- 
mission and the courts in Docket No. G-1142. The 
Examiner himself best stated this position as to trans- 
mission costs in his decision here under consideration 
when he said: 


“In the opinion of the undersigned, the method 
of allocating transmission costs involved in Dockets 
G-1142, et al., is sounder in principle than that advo- 
cated by United in the current proceedings, and, in 
addition, it has the support of Commission and Court 
precedent established in United’s last rate case.’ 


«e ® © As will be seen below, we are, by using Method 
8 in its entirety thereby eliminating the problem United 
would have in forcing Texas customers to pay for 
Louisiana gas when there is more than enough gas 
from Texas sources to serve them. 


“We are also in agreement with the Examiner’s con- 
clusion that staff’s method 1 was not shown to be better 


than the existing method. We do not agree with his 
reason for adopting staff’s proposal which, as we 
understand the decision, is that it would give an over- 
all result similar to an allocation using Method 8 and 
was supported by witness, whereas Method 8 was not 
affirmatively advocated by any of the parties. 


“However, as was urged by several parties in their 
exceptions and at the oral argument, an existing and 
tested method should only be changed for a better 
method. Where proposed changes are shown to be 
inferior to the existing allocation method it logically 
follows that the existing method should not be changed. 
This is especially true in this proceeding where the 
Examiner was under specific directions to determine 
principles only without determining resulting rates. 
We will therefore adopt the Examiner’s finding that 
Method 8 is sounder in principle than Method 1, and 
we will direct, contrary to the Examiner, that Method 
8 be used in allocating Unxited’s transmission costs.” 
(BR. 23243-4). 
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While a consideration of the allocation exhibits and 
testimony listed above is more than ample under the speci- 
fication of Section 19(b) to support and require affrmance; 
the record nevertheless further contains a wealth of sub- 
stantial evidence both directly and by inference supportive 
of the Commission decision. Without attempting to enumer- 
ate the extraordinary breadth and wealth of detail, we 
summarize in the most conclusory fashion: 


1. The prevailing predominant flow in United’s system 
is from south to north; the southern area of its system is 
self-sufficient in supplies, in fact, contains such an excess of 
available supply as to support substantial export to other 
areas; that the main transmission lines run from south to 
north into which small feeder and gathering lines, some of 
which flow in many directions, have access and ultimately 
empty into such main transmission stream flowing from 
south to north; that gas exported to the north on the west 
side is ether commingled on the west and that exported 
north on the east side is likewise commingled on the east 
to accommodate the respective deliveries made in each area, 
particularly at the termini of the West Leg and the East 
Leg; that that part of the gas flowing from west to east 
through the Monroe to Jackson line is commingled with east 
area gas; that the 30” lines released no capacity in other 
lines for their customers served from such other lines; that 
this general stability of flow will probably continue for some 
time. 


Barnett: R. 195, 201, 3714-15, 3716-20. 


Dillingham: R. 298, Exhibit 33, Schedule 1, and map, 
Schedule 2, Schematic flow diagram, R. 299, Schedule 3, peak 
day, 301-2, 305-6, 1551, 1553, 1554, 1556-7, 1560-1, 1562-4, 
1564-8, 1574, 1577, 1578, 1588, 1597-9, 1600, 1781 (this de- 
scribes the same commingling at Latex which was the com- 
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mingling involved in Mississippi River, Joint App. #13199, 
this Court, Vol. I, p. 56-58), 1832-3, 1885-7, 1838-9, 1848, 
1855, 1925-6, 1929, 1934. 


Zinder: Exhibit 34, R. 343, 346, 355, 366, 2131, 2147-8, 
2149-51, 2152-3, 2155-6, 2263, 2289-91, 2298-9. 


Davis: Exhibits 9-10, R. 5920, 5925, Schedule 1, Map, 
Schedule 2, Flow Diagram (like Schedule 2, Exhibit 33 in 
G-9547) 64B-5B, 67B-8B, 75B-77B, 704B, 704B-5B, 708B-9B. 


2. The two 30” lines, the West Leg and the East Leg, 
constituted express ways to the markets in the north; the 
West Leg was separate and distinct, having available to it 
its own supplies; that the two 30” lines were not generally 
interconnected; that the only connection between them 
was the Monroe to Jackson line; that if there should be a 
break in the East Leg the Company would be unable to 
supply peak days, though it might supply off-peak days, 


(i.e., indicating the separate independence of the two lines). 
Zinder: R. 344, 385-8, 389-90, 2138-44, 2156, 2303. 
Dillingham: R, 1562-3, 1850, 1929, 2298-9, 


Curiously enough, while Mississippi Valley in its brief 
scoffs at the suggestion that the 30” lines are similar to 
separate systems, its attorney vigorously pursued the con- 
cept (R. 2158-61). 


3. Analysis and comparison of Method 8 (established 
in G-1142) its characteristics and its description as the 
basis for United’s allocation, and the fact that operational 
flexibility does not exist so that United could place at will 
one Mef of gas anywhere on its system, and that to get gas 
from the east to the west would require a stoppage, shut- 
down and cessation of deliveries, the very antithesis of 
operational flexibility such as the Examiner suggested and 
the Petitioners would like to assert. 
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Zinder: R. 345, 358, 367-8, 378-83, 389-91, 396-9, 2063, 
2115, 2133-5, 2239, 3733-6, 3771-2, 84B, 87B, 1502B-1510B. 


Dillingham: R. 1934. 
Barnett: R. 3716-20, 3721-24, 3731, 4045. 
Blair: (Staff Witness) 


Colloquy and questions by Examiner on Method 8 and its 
full application to these proceedings. R. 1111B-1136B, Ex- 
hibit 24 (Method 8 allocation) R. 6712, 1350B-1417B. 


4. Historical treatment and allocation of United’s sys- 
tem by zones. 


Zinder: R, 358, 386-8, 2133-5, 2136-7, 2138-44, 2167-8, 
2195, 2263, 81B-82B, 85B-88B, 890B-2B. 


Barnett: R. 3714-5. 


Petitioners would follow an empty formalism that de- 
prives the Commission of the right to consider Exhibit 24 
(Method 8) which was introduced into and remains in this 
record, and weigh it against other evidence in this record 
merely because some witness did not say “I sponsor Exhibit 
24”! But the Commission is authorized by the Act to 
consider relevant facts and its own experience. The con- 
tent-less words “I sponsor” are not and should not be the 
key to unlock freedom of the Commission to consider evi- 
dence. What the Act contemplates and the Courts recognize 
is the knowledge and the experience of the Commission ac- 
cumulated generally in its administrative activities and 
investigations, and specifically to all evidence and data in 
each particular proceeding. This the Courts have gathered 
up in the oft repeated word “expertise”. It represents the 
organization, capacities and equipment to draw data, facts, 
and information (whether massive or slender) and the tell- 
tale threads of operations under the fusion of pragmatic 
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judgment to arrive at a conclusion deemed consistent with 
the aims of the Act. Thus the Court in Colorado Interstate 
(at 589), observed that 


“Allocation of costs is not a matter for the slide- 
rule. It involves judgment on a myriad of facts. It 
has no claim to an exact science.” 


Here Petitioners seek only their own narrow, selfish 
preference, whereas the Commission has exercised a dis- 
cretionary and pragmatic judgment with respect to all areas 
and classes of customers, and service, in an effort to achieve 
that balance of company-investor-consumer interest which 
the Act envisages. In a comparable situation the Supreme 
Court declared: 


«e * * the question for the Courts when a rate order 
is challenged is whether the order viewed in its entirety 
and measured by its end results meets the require- 
ments of the Act” (ibid p. 605) 


Or, as the Court put it in Federal Power Commission v. 
Hope Natural Gas (1944) 320 U.S. 591, 602: 


“If the total effect of the rate order cannot be said to 
be unjust and unreasonable, judicial inquiry is at an 
end. The fact that the method employed to reach that 
result may contain infirmities is not important. More- 
over, the Commission’s order does not become suspect 
by reason of the fact that it is challenged. It is the 
product of expert judgment which carries a presump- 
tion of validity. And he who would upset the rate 
order under the Act carries the heavy burden of mak- 
ing a convincing showing that it is invalid because it is 
unjust and unreasonable in its consequences.” 


Petitioners do not discharge this “heavy burden”. They 
make no “convincing” showing, or any showing, that the 
order “in its entirety” or in its “total effect” is confiscatory, 
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i.e., “anjust and unreasonable in its consequences” or, that 
“measured by its end results” it fails to meet the “require- 
ments of the Act”. 

Indeed, the contrary is shown. From the first time of its 
growth and development United’s system has grown and 
centered around certain market areas boasting of more 
than sufficient supplies. These areas, consistently over the 
years, have developed prices and price differentials, based 
upon the wealth of available supplies and their proximity to 
it. It is an historical fact shown by this record that prices 
in the lower portion of Southwest Texas have generally 
comparatively been at the low level and that such prices 
have increased by differentials of relative historical perma- 
nence as gas traveled north and east to markets. Equally 
it has been shown that gas in the Louisiana-Mississippi 
area has consistently been higher. The Commission recog- 
nized these historical facts even as early as 1943 before the 
great pronouncements of the Supreme Court in Colorado 
Interstate, Hope, and Natural Gas Pipe Line Company 
cases (FPC v. Natural Gas Pipe Line Company (1942) 315 
U.S. 575). 

This record shows by the people who operate it that gas 
in Mississippi and Southern Louisiana cannot be moved 
to the San Antonio area, for instance; that the San An- 
tonio and Houston areas are basic primary sources of gas 
to United; that a pooling of gas cost would not be accept- 
able either to the customers or to the Regulatory Agency in 
those areas, for United’s system average price over-all of 
9.7¢ is 2.94¢ higher than the average price in San Antonio, 
and approximately 1¢ higher than the price in Houston 
(R. 3718-19, 3090-1). Indeed, the difference in the San 
Antonio area would add something more than $1,500,000 to 
the cost of local gas and an amount approximately the same 
to Houston (R. 3090-3). 
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Increase in cost to one class of customers does not estab- 
lish unreasonableness of the total effect of a rate order. 
Increase in cost to one class of customers does not estab- 
lish discrimination or invalidity against another class 
where such increases of cost are neither necessary nor re- 
quired to serve such other classes of customers. Neither the 
Act nor the principles of allocation require that validity 
rests on the fact that cost to each customer must be identical. 
This Court knows that they are not. It is the function of 
allocation to assign “to each class * * * its fair share of 
costs”. (324 U.S. at 588) This record shows that Louisiana 
gas and Mississippi gas are available only to the Jackson 
Zone in which Petitioners are located. It is required 
for the customers in that Zone; it is used only by the 
customers in that Zone. G-148 and G-1142 confirmed that. 
The customers in that Zone agreed to the settlement at 
Docket G-1142 worked by Opinion 277, 13 FPC 398. The 


differential there recognized and given continuity by 
Method 8 was already established by historical fact. 


We have demonstrated that the Commission’s selection 
of Method 8 is buttressed by substantial evidence and is 
thus conclusive. Section 19(b) Act. Petitioners’ criticisms 
of Method 8 contrasted with their puffing up of Method 1 
rise no higher than a claim of conflict, a conflict, they com- 
plain, which the Commission should have resolved in favor 
of Method 1. Their real complaint is that the Commission 
should have compelled Central Zone customers, without 
benefit of use, to contribute part of the higher cost of South 
Louisiana gas used only in the Jackson Zone in which 
Petitioners purchase. This appeal to “economic merits” 
the Courts do not favor. Cities Service Gas Co. v. FPC 
(10 Cir., 1946) 155 F. 2d 694, 698, cert. den. 329 U.S. 773. 
Whitlock Truck Service v. Shippers Oil Field Traffic As- 
sociation (Neb. S. Ct. 1961) 105 N.W. 2d 588 (cited by 
Mississippi Valley, Br. p. 40) puts it very neatly: 
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“A common carrier is bound to carry at equal rates 
for all customers in like condition, and, ofttimes what 
appears to be an economic discrimination is not an 
unjust discrimination inhibited by Sections 75-501 and 
75-502, R.R.S. 1943. When competitive conditions are 
different, different rate levels can be justified without 
subjecting them to a charge of unjust discrimination. 
Consequently a state commission may properly fix 
reasonable rates calculated to return a reasonable 
profit for the services rendered, even though they 
exceed established interstate and intra-state rates in 
other jurisdictions; provided, of course, that the evi- 
dence sustains the rate because of the existing cireum- 
stances and operating conditions.” (p. 594) 


The Commission found that “The evidence in these proceed- 
ings does not support the unfairness or great disparity 
between zones alleged by petitioners.” (R. 23237). 

The claim of conflict serves Petitioners no better. Willmut 


cites (Br. p. 42) State Corporation Commission of Kansas 
v. Federal Power Commission (8 Cir. 1953) 206 F. 2d 690, 
wherein the Court said: 


“In our consideration of the assailed findings and 
conclusions of fact made by the Commission, we are 
controlled by the provision of Section 19(b) of the 
Act that ‘the findings of the Commission as to the facts, 
if supported by substantial evidence, shall be con- 
elusive.’ We recognize the duty to determine sub- 
stantiality in the light of all that the record relatively 
presents, but as between two fairly conflicting views 
the court may not displace the Commission’s choice, 
even though the court would justifiably have made a 
different choice had the matter been before it de novo. 
The review here is not de novo, but the division of func- 
tions assigned to the Commission and those assigned 
to the courts on review remain the same under the Ad- 
ministrative Procedure Act and the decision of the 
Supreme Court in Universal Camera Corp. v. National 
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Labor Board, 340 U.S. 474, 71 S. Ct. 456, 95 L. Ed. 456, 
as it has always been recognized in this Court.” (p. 
698) 


Universal Camera, which Willmut also cites (Br. p. 46), 
says that substantial evidence “means such relevant evi- 
dence as a reasonable mind might accept as adequate to 
support a conclusion”. (340 U.S. 477). The Commission’s 
order here in no way contravenes the Administrative Pro- 
cedure Act, but is fully within the distinctive requirements 
of Section 19(b). 

Thus nothing appears here which brings this order in 
question. If there be conflicts in the evidence, such do not 
militate against validity of the order. It is the province of 
the Commission to resolve or choose between conflicts; 
nor is its order vulnerable because Petitioners would have 
resolved conflicts, if any exist, in a different manner, or 
would have exercised judgment differently. 


The Allocation Decision of the Commission Follows 
the Guideposts of the Decisions. 


Colorado Interstate sets up the compass applicable here. 
Dealing with a complaint of the Commisison’s failure to 
separate and segregate property used for intra- and 
interstate business, and with the further complaint of the 
Commimssion’s allocating costs, the Court said: 


“The function which an allocation of costs (includ- 
ing return) is designed to perform in a rate case of 
this character is clear. The amount of gross revenue 
from each class of business is known. Some of those 
revenues are derived from sales at rates which the 
Commission has no power to fix. The other part of the 
gross revenues comes from the interstate wholesale 
rates which are under the Commission’s jurisdiction. 
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The problem is to allocate to each class of business its 
fair share of the costs. It is, of course, immaterial 
that the revenues from the intrastate sales or the 
direct industrial sales may exceed their costs, since the 
authority to regulate those phases of the business is 
lacking. To the extent, however, that the revenues 
from the interstate wholesale business exceed the costs 
allocable to that phase of the business, the interstate 
wholesale rates are excessive.” (p. 588) 


Further it quoted with approval from its prior decision in 
the Hope case that it is 


«ce * * the results reached, not the method em- 
ployed which is controlling * * * It is not theory but 
the impact of the rate order which counts. If the total 
effect of the rate order cannot be said to be unjust and 
unreasonable, judicial inquiry under the Act is at an 
end.’ ” 


Again the guide-post was plainly marked in the Minne- 
sota rate cases (1913), 230 U.S. 352, 435: 


“Where the business of the carrier is both interstate 
and intrastate, the question whether a scheme of maxi- 
mum rates fixed by the state for intrastate transporta- 
tion affords a fair return must be determined by con- 
sidering separately the value of the property em- 
ployed in the intrastate business and the compensation 
allowed in that business under the rates prescribed 
*° * The reason * * * is that the state cannot justify 
unreasonably low rates for domestic transportation, 
considered alone, upon the ground that the carrier is 
earning large profits on its interstate business, and, on 
the other hand, the carrier cannot justify unreason- 
ably high rates on domestic business because only in 
that way is it able to meet losses on its interstate busi- 
ness.” 


This Court brought this rule forward in application to 
the Act in Mississippi River Fuel Corporation v. Federal 
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Power Commission (1947), 82 App. D.C. 208, 163 F. 2d 433, 
451: 


“Not only do the foregoing general observations 
apply in the present case, but this allocation involves 
one of those difficult and delicate balances between 
federal and state authority, and thus in a peculiar 
respect requires judicial scrutiny. The federal statute, 
as was necessary, forbids federal regulation of local 
intrastate rates. But, obviously, if the federal com- 
mission can arbitrarily refuse to allow in its regulated 
interstate rates the full and true costs of the interstate 
business, it can present the company with a dilemma. 
If the uncompensated interstate costs be imposed upon 
the local intrastate business, the federal authority has, 
by indirection, control of those rates even to the extent 
of making such business so expensive as to be prohibi- 
tive. If the uncompensated interstate costs be not im- 
posed upon the intrastate business, obviously the fair- 
ness and reasonableness of the prescribed interstate 
rates are fictions.” 


This is the “dilemma” which the Examiner’s decision 
forced upon United; this is the “dilemma” which the Com- 
mission resolved when it said, 


“As will be seen below, we are, by using Method 8 
in its entirety thereby eliminating the problem United 
would have in forcing Texas customers to pay for 
Louisiana gas when there is more than enough gas 
from Texas sources to serve them.” (R. 23243) 


But say Petitioners, the Commission has in numerous 
instances ordered “rolled-in” rates, and it offered no ac- 
ceptable excuse to Petitioners for not here so doing. We 
have demonstrated above that logic and common horse 
sense demonstrate that this is not so, for the Commission is 
obligated to decide each case in the circumstances native to 
each case as its administrative judgment dictates is the 
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proper and correct, the preferable and the fairest solution 
for that particular case. As Colorado Interstate, Hope, and 
Natural Gas Pipe Line point out, the Congress did not 
saddle the Commission with any method, but left it free to 
choose whatever method in each particular case its admin- 
istrative judgment advised it was the best for the circum- 
stances of that case. 


We would pursue this phase no further except for the 
fact that Petitioners have cited the opinion of this Court 
in Battle Creek Gas Company v. Federal Power Commis- 
sion (1960) App. D.C., ........ , 281 F. 2d 42. There are 
several significant things about Battle Creek. First, relying 
upon Colorado Interstate, Hope and Natural Gas Pipe Line, 
this Court declared that the role of reviewing courts in rate- 
making methods “is necessarily narrow”. It declared that 
“these matters are properly for the Commission, and its 
determination is to be disturbed for only the most basic 
forms of abuse.” (p. 46) 


Secondly, it recognized that rate making and allocation 
is a “subtle and highly technical area”. This in our submis- 
sion constitutes recognition that the organization and equip- 
ment and experience of the Commission arms it to make 
examination and consequent selective judgments in these 
“subtle, technical” areas where Courts are not organized 
or prepared to operate. 


Thirdly, Battle Creek emphasizes the fact that a decision 
such as ordering rolled-in rates or costs is one peculiarly 
hedged about by the discretionary judgment of the Com- 
mission not subject to pattern or formula, but deriving 
solely from an independent consideration and evaluation of 
the administrative equities of each situation. Said this 
Court, speaking of the rolled-in principle in language that 
draws the lines of exclusion here: 
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“This method has many apparent advantages and the 
Commission has repeatedly stated a general preference 
for it wherever it may equitably be used * * * It results, 
if all other factors be equal, in all customers paying the 
same price for gas taken from the pipe line at the 
same point.” (p. 46) 


After noting that the rolled-in method is disadvantageous 
to old customers of an expanding pipe line, it said: 


“Whatever its virtues, use of a ‘rolled-in’ approach 
alone is not adequate in all situations, particularly 
where some assets are used by the utility solely for the 
benefit of one customer,” 


or, for example here, one class of customers, such as the 
Jackson Zone customers. Finally it said: 


“The Commissioner’s decision was based on what we 
believe to be the proper conclusion that the expanded 
facilities will form part of an integrated trunkline 
system, and that the expansion will benefit the entire 
system. The new gas is to be commingled with the old 
gas and both are to be distributed together to all 
customers.” (p. 47) 


Here South Louisiana gas goes to the Jackson Zone 
customers alone; it is not commingled with gas from the 
west side of United’s system and then distributed at the 
same point to all customers of United. 


Here the Commission has determined that the rolled-in 
method may not be equitably used. Here it has determined 
that all other factors are not equal. 


Footnote 11 in Battle Creek refers “for an able exposi- 
tion” of the disadvantages of the “roll-in” to the dissent of 
Commissioner Draper in Trunkline Gas Supply Co., 8 FPC 
250. One passage from that dissent is very apropos here. 
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“The mandate of section 4(b) of the Natural Gas 
Act that — 


““No natural-gas company shall * * * maintain 
any unreasonable difference in rates, charges, serv- 
ice, facilities, or in any other respect, either as 
between localities or as between classes of service.’ 


is construed too literally when it is held to mean that 
there shall be but one rate for all localities and classes 
of service. To my mind there is clearly an unreasonable 
difference present when a single rate is paying for two 
different things. Under the rolled-in rate proposed here, 
Council Bluffs, to pick a random example, will suffer a 
rate increase for which it will receive absolutely no 
corresponding benefit, Omaha, on the other hand, will 
receive for the same increase in rate the assurance of 
satisfaction of increased demands and the removal of 
present and future burdensome limitations of supply. 
To say that Council Bluffs will also receive this freedom 


to expand its gas consumption is, from a practical 
standpoint, to claim a completely empty and meaning- 
less benefit. Practical common sense will not allow me 
to reach any other conclusion. 


“Thus, from my point of view, the mandate quoted 
from the act will be violated by the imposition of the 
single rate because some customers—it does not 
matter how few in number or percentagewise — will 
be made to contribute unreasonably to increased costs 
which will benefit other customers.” (p. 261) 


When San Antonio is substituted for Council Bluffs and 
Jackson Zone for Omaha, the quoted passage from Com- 
missioner Draper is apt in the circumstances of this case. 

The Petitioners all claim Kansas-Nebraska Natural Gas 
Company (Op. 343) 38 PUR 3rd p. 136, as authority that the 
Commission must apply the “roll-in” to United, but an 
examination of that Opinion shows the Commission adher- 
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ing closely to the guidelines identified in Battle Creek. The 
Commission sums it up, 


“We have stated why we believe the production costs 
should be ‘rolled-in’. We believe that this method ad- 
voeated by our Staff and adopted by the examiner, és 
the most reasonable method of allocation in view of the 
record” (p. 143) 


The Commission noted it “examined the same factors as 
has the Kansas State commission, and has drawn therefrom 
a divergent conclusion” (p. 143). That is precisely what it 
did here against the contentions and the Examiner’s con- 
conclusion of “roll-in”. 

There are also sharp fact distinctions. There, Kansas- 
Nebraska agreed its system was integrated and that gas 
flowed as load conditions and supply conditions varied; but 
here the record shows that flow both in the western area and 
in the eastern area steadily is from south to north without 
operational flexibility to flow otherwise. There the Com- 
mission noted that the effect of the construction and inte- 
grated operation was that Kansas customers benefited from 
the supply and sales in Nebraska. Here, the Staff counsel 
proved to the contrary by this question to United’s witness: 


“Q. Mr. Dillingham, when the two 30 inch lines were 
placed in service was line capacity in some of 
United’s other lines released and made available 
to customers not served by the new 30 inch lines? 
eee 


“A, My answer would be ‘no’, Mr. Kaplan.” (RB. 1934) 


Kansas-Nebraska emphasizes that on the record in that 
case the Commission concluded that the rolled-in principle 
was apt and equitable and the best method. The order of 
January 4, 1961, here, cogently sets out why on the record 
of this cause the Commission’s judgment was that the 
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“rolled-in” doctrine was not applicable or equitable to 
United. The Commission’s decision was in an area peculiar- 
ly reserved to its own administrative judgment and exper- 
ience and may not be disturbed, particularly since we have 
shown beginning with Colorado Interstate that the Commis- 
sion is not bound to follow any method or the same method, 
but is obliged to select that method which it considers best 
and most reasonable in the particular circumstances. 


It is believed that the defects fatal to Petitioners’ con- 
tentions are finally summed up in Interstate Power Co. v. 
Federal Power Commission (8 Cir. 1956) 236 F. 2d 372, 
cert. den. 352 U.S. 967. The Examiner, after extended hear- 
ings and submission of briefs, held that Northern Natural 
Company’s existing uniform rate was not unduly dis- 
criminatory or preferential, and that the public interest did 
not require the establishment of service zones or zone rates. 


The Commission, to the contrary, unanimously found that 
the existing uniform rates were unduly discriminatory and 
that zones with proper differentials in rates were necessary 
to eliminate the discrimination. Furthermore, where the 
evidence had concerned itself only with two zones, the Com- 
mission established three zones, 


The Petitioners there, as here, employed words descrip- 
tive of the claimed errors as “arbitrary”, “capricious”, 
“abuse of discretion”, “contrary to law”, etc. They similar- 
ly contended that the Commission’s findings were not sup- 
ported by substantial evidence; that they were based upon 
evidence outside the record; that they were based upon 
consideration of evidence not shown in the record; that to 
the extent the findings were based on evidence outside of 
the record, or that not disclosed in the record, the petitioners 
were deprived of due process and were entitled to a hearing; 
finally, that there was no evidence to justify the departure 
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from uniform rates. All of these contentions were rejected 
and the Commission’s order was affirmed. 


On the claim that the Commission could not dispute or 
contravert its Examiner, which Petitioners here assert, the 
Court said: 


“Even though a different conclusion could have been 
drawn, as it was by the Trial Examiner, it cannot be 
held that the Commission was plainly in error. Section 
19(b) of the Natural Gas Act makes such findings con- 
clusive when they are so supported, 15 U.S.C.A. 
§ 717r(b), and they should be affirmed,” (p. 382) 


While we have demonstrated that there was more than 
ample substantial evidence to support the Commission’s 
selection of Method 8 even if, as Petitioners contend, there 
was no evidence exposed on the face of the record, the con- 
tentions to that effect were denied in Interstate. Kansas- 
Nebraska, so heavily relied upon by all Petitioners, involves 
the same situation. There both the Company and the Staff 
advanced and contended for uniform rates and the Exam- 
iner agreed. Apparently, the record did not contain zoning 
evidence. Yet the Commission reversed and itself estab- 
lished two zones. Its rationale was not predicated upon 
explicit evidence thereto but upon conclusions drawn from 
the evidence as a whole. It stated: 


“Qn this question we think both Kansas-Nebraska 
and our Staff have erred, for we believe the single-zone 
system utilized by both is too large to produce equitable 
and proper results, and should be discarded in favor 
of the two-zone system described below.” (p. 145) 


ipame Court noted that the Commission observed that the 
dea of non-discriminatory and non-preferential rate struc- 
ture would be one “designed to assess each point of sale 
and delivery with the total of the various cost components 
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incurred in the rendering of service to each point”. (p. 384) 
But this was delusory. It then summed up the controlling 
principles which required rejection of the Petitioners’ 
claims, including that with respect to the zone or boundary 
lines, which it was asserted were not supported by evidence, 
and upon which a specific hearing should have been held, the 
absence of which was claimed to result in the denial of due 
process. Said the Court: 


“Tt cannot be denied that the course contended for 
would have been held appropriate if the Commission 
had followed it, but we do not find a denial of due proc- 
ess in the course that was followed. The Commission is 
‘one of those agencies presumably equipped or informed 
by experience to deal with a specialized field of knowl- 
edge, whose findings within that field carry the author- 
ity of an expertness which courts do not possess.’ Uni- 
versal Camera Corp. v. National Labor Relations 
Board, 340 U.S. 474, 488, 71 S. Ct. 456, 95 L. Ed. 456. 
It has been delegated by the Congress to admimister the 
Natural Gas Act with power ‘to draw inferences from 
[the facts].’ Its ‘function is not only to appraise the 
facts and to draw inferences from them but also to 
bring to bear upon the problem an expert judgment,’ 
United States v. Detroit & Cleveland Navigation Co., 
326 U.S. 236, 241, 66 S. Ct. 75, 77, 90 L. Ed. 38, and 
particularly its findings and directives need not be 
based directly on the expressed opinion of experts, 
but may be drawn from the facts. Market Street Ry. 
Co. v. Railroad Commission, 324 U.S. 548, 559, 560, 
65 S. Ct. 770, 89 L. Ed. 1171.” (p. 385) 


It is thus respectfully submitted that the Commission’s 
selection of the Method 8 allocation was a reasonable exer- 
cise of its discretionary judgment, and being supported by 
substantial evidence is impervious to the attacks sought to 
be made by the Petitioners. It is thus respectfully prayed 
that the order on allocation should be in all things affirmed. 
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III. The Commission’s Allowance of a Federal Income 
Tax Rate of 52% Was Proper and Correct and 
Based on Substantial Evidence. 


Mississippi Valley’s Brief on Federal Income Tax (Br. 
47-9) is unfaithful to the record. 

It is true that United is a member of a group filing a con- 
solidated federal income tax return. 

The statement that “United’s participation in the consoli- 
dated federal income tax return effects a savings in taxes to 
United” (R. 3950) is a distortion lifted out of context. R. 
3950 should be read with R. 3949, which shows that because 
United Gas Corporation, parent of United, and its affiliated 
companies filed a consolidated tax return, dividends paid 
to the parent United Gas Corporation by its subsidiaries 
United Gas Pipe Line Company and Union Producing Com- 
pany were tax free, whereas if separate returns were filed 
there would in effect be double taxation first upon the income 
of the subsidiaries, and secondly to the extent of 15% of 
the dividends paid to the parent. Thus, the tax savings 
referred to at R. 3950 refer to this corporate dividend tax 
saving in the hands of the parent and not to United. (See, 
also, R. 1528-B-1529-B). 

If Union had not contributed a deficit in taxable income 
to the consolidation, then the consolidated tax allocated to 
United would have been the same, or slightly more, than the 
tax computed on a separate return basis (R. 1535). No sav- 
ing could arise unless one of the members of the group sus- 
tained a substantial deficit in taxable income (R. 447-B). 
In 1953, the year in question, Union’s taxable net income in 
the consolidated income was a deficit of $5,686,251 (R. 1533). 

The testimony of the Staff witness Luttring supported 
the testimony of Meece and also supported the propriety of 
the use of a rate of 52%. 
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Answering the Presiding Examiner’s query as to which 
method of allocation he used for allocating the consolidated 
tax, Luttring said, (R. 1204-B) “I never employed either 
method. I used the single rate of 52% chiefly because in 
the normal consolidation where all members of the group 
would have taxable net income, the tax rate would exceed 
529.” In Staff exhibits he used a 52% tax rate, and noted 
that United filed a consolidated federal income tax return. 
When asked whether tax savings resulted from filing a 
consolidated return should not be deducted from United’s 
cost of service, Luttring answered: 


“In this case, the Union Producing Company, which 
is ineluded in the consolidated income tax basis, had a 
substantial loss in both 1954 and 1955. Union Producing 
Company has a very major oil operation and since we 
haven’t gone into the record of Union Producing Com- 
pany I don’t think that it is proper to use any benefit 
from Union Producing Company, that is tax wise, in 
determining the tax allowance for cost of service pur- 
poses of United Gas Pipe Line Company.” (R. 2929) 


Furthermore, Luttring knew (R. 2930) that the taxes paid 
by United on the consolidated tax basis for 1955 were less 
than 52% because “some of that is due to a benefit from a 
large oil operation in the Union Producing Company.” The 
effective consolidated tax rate of United was 53.46% for 
1953; 53.63% for 1952; 52.67% for 1951 (R. 2932). Staff 
Witness further expressed the view that whether or not any 
tax benefit arising from Union’s deficit should be reflected 
in United’s cost of service would turn on where Union ex- 
perienced its loss. 


This Staff Witness agreed that he had examined the 
consolidated tax return (R. 1001-B, 1204-B). The effective 
rates set out above (R. 2932) were out of the consolidated 
returns for the years 1951, 1952, 1953, and 1954 (BR. 2931-2). 
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He further testified (R. 1002-B) that on a basis of ten 
months actual and two months estimated figures for 1956, 
United’s effective tax rate was 52.32%. 

Mississippi Valley (Br. 47-8) charges that United re- 
fused to make available for the Commission’s Staff data 
essential to a determination of income tax liability of United 
on a consolidated basis, and cites R. 1017-B, 1018-B, 
1065-7-B. The first two references occur in a tax discussion 
between the Staff Witness and the Examiner, but the books 
and records referred to there were those reflecting “the 
cost of gas that is being sold by Union Producing Company 
to United Gas Pipe Line Company”. At R. 1065-6-B, the 
Staff Witness testified that he did not have access to the 
records of Union, which was one of two reasons why he 
did not determine tax liability on a consolidated return 
basis, the other reason being that the tax rates for Union 
and United Gas Corporation were at 54% so that obviously 
the tax basis for United would be greater than 52%. 

In United’s submission the Staff Witness, having re- 
peatedly admitted that he had access to United’s consoli- 
dated tax returns, not only for 1955 but for four preceding 
years and to the consolidated tax computation for one 
subsequent year, had available to him and under his eyes 
every detail necessary for any determination of tax liability 
on a consolidated basis. These returns necessarily included 
all of the details of Union in the consolidated return, and 
thus no examination of the books and records of Union 
were necessary for determination of federal income taxes. 

Misleading, too, is the statement (Br. 48) that the Staff 
Witness testified that an amount in excess of actual tax 
liability is not a proper amount for inclusion in the cost 
of service. The question and answer are as follows: 


“Q. Let me ask you this, Mr. Luttring: In your 
opinion, if United pays more tax than is necessary 
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for them to pay, using the individual return, then 
would that additional tax be a proper figure to be 
included in their cost of service? 


“A. No, sir, it would not.” (RB. 2940-1) 


The record is barren of any testimony that United pays 
or has ever paid more tax than is necessary. The record 
just set out also shows that United’s effective rate was in 
this period of time in excess of 52%, though it did not claim 
more than 52% in its cost of service. 


It is claimed (Br. 47) that United’s actual federal income 
tax liability was about $4,600,000 less than the amount 
claimed by United on a separate return basis for the test 
period ending April 30, 1955. This statement is misleading, 
because the alleged difference results from the use of two 
figures which are not comparable. It also reflects a failure 
to distinguish between regulatory accounting and rate mak- 


ing process. 

Section 11(a) of Part II, sub-chapter A. of Chap. 1 of 
sub-title A of the Internal Revenue Code of 1954, imposes 
on United a yearly tax responsibility on its taxable income 
at a rate of 30% normal tax and 22% surtax on taxable 
income in excess of $25,000. 

Thus, except for the surtax exemption, every dollar of 
United’s taxable income in any year is taxed at the statutory 
rate of 52%. The extent of United’s tax responsibility 
under the code remains the same, whether the return is 
filed on a separate or consolidated basis. 

The Commission’s Uniform System of Accounts for nat- 
ural gas companies was designed to aid it in carrying out 
its regulatory duties under the Act. Significantly the Com- 
mission’s system contains no provision for maintaining 
accounts on a consolidated basis. On the contrary, they 
must be maintained on a separate corporate basis. Thus 
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United, for accounting purposes only, must maintain “Ac- 
count 507-Taxes” (now designated “Account 409-Income 
Taxes”) in which is reflected not its responsibility for taxes 
imposed by the Internal Revenue Code, but the amount re- 
quired to discharge its tax liability. In a rate proceeding, 
such as those here reviewed, the treatment of taxes for ac- 
counting purposes forms no basis for the treatment of taxes 
for rate making purposes. The $7.4 million figure appears 
in that account. 


Returning to the incomparability of the figures by which 
the reputed excess of $4,600,000 is derived, such figure comes 
from deducting from the figure of $12,037,034 (R. 248, Exh. 
31, Sch. 1, 1. 21, R. 5301 claimed for income taxes for the 
twelve months ended April 30, 1955, adjusted, shown in 
Statement H-3.1 R. 19703 G-9547 filing) the amount shown 
in “Account 507-Taxes” of $7,399,390 (R. 1612, $7,949,000 
less $549,610; Exh. 1, Sch. 2, 1. 7, R. 5753). The arithmetic 
difference is $4,637,634. 


The clear non-comparability of such two figures exposes 
the error and misconception in the use of the alleged 
$4,600,000 difference. The facts are that the tax of $12,037,- 
034 was based upon net taxable income of $23,158,719 (Exh. 
31, sch. 1, 1. 17 R. 5301, 248) which latter figure was based 
upon an assumed return on a net rate base as shown in 
the filing at Docket G-9547. On the other hand, the $7,399,390 
of tax in account 507-Taxes: (1) was computed on United’s 
actual return on taxable income in 1955, which was sub- 
stantially less than the assumed return and taxable income 
in the filing at G-9547; (2) reflected a tax credit resulting 
in substantial part from the unregulated business activ- 
ities of Union, which activities were unrelated to United’s 
natural gas operations; and (3) reflected a reduction of 
some $550,000 (R. 1612, 1. 7-9) for adjustments applicable 
to the prior years. 
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The actual net taxable income for the year 1955 was 
$19,966,027 (R. 1533, 1. 13, 1612 1. 1), or $3,192,692 (differ- 
ence between $19,966,027 and $23,158,719) less than esti- 
mated in Docket G-9547. United’s tax responsibility at the 
statutory rate was $10,377,000 ($19,966,027 times statutory 
rate of 52%, or $10,382,334, less surtax exemption $5,500 
equals $10,376,834), or about $3,000,000 more than the 
$7,399,390 charged to Account 409 for accounting purposes 
only. 

Discharge of United’s tax responsibility of $10,377,000 
was accomplished in a manner provided in the Internal 
Revenue Code by the filing of a consolidated tax return 
and the use of a deficit in taxable income sustained by 
Union, a member of the group filing a consolidated return. 
Union is engaged in all phases of natural gas and crude oil 
production. During 1955 Union’s deficit in taxable net in- 
come was approximately $5,686,000 (R. 1533, 1. 14, corrected 
R. 3894, 1. 11), thus giving rise to tax credits available to 
the consolidated group. 

A substantial portion of Union’s business is not subject 
to regulation and is wholly unrelated to United’s natural 
gas operations. 

Equally important is the fact that the customers of 
United have not been asked to bear any of the costs which 
gave rise to the tax credits, nor have they assumed any of 
the risks inherent in Union’s operations. Staff Witness 
Luttring, as pointed out above, identified these credits as 
originating in large part from oil operations. Thus to reduce 
the taxes claimed by United in its cost of service would 
result in a windfall to the jurisdictional customers of 
United that would raise constitutional implications and 
result in confiscation. 

While the Commission suggested that its decision in 
Olin Gas Transmission Corporation, 17 FPC 695, ought not 
to constitute precedent, it affirmed there inclusion in Olin’s 
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cost of service of about $900,000 of federal and state income 
taxes, even though no taxes were paid under the consoli- 
dated federal income tax returns because of losses resulting 
from an exploration and development program carried on 
by an affiliated company. Reasoned the Commission: 


“The reason the consolidated return reflects no in- 
come taxes for Olin was in part due to losses generated 
by Olin Oil & Gas Corporation from unregulated busi- 
ness activities unrelated to Olin’s natural gas opera- 
tions.” (703) 


It is thus apparent that this record does reflect access 
to the consolidated tax returns for the applicable periods 
of United, and that such consolidated tax return contained 
all of the information necessary to full information on the 
consolidated tax situation, and that the Staff Witness fully 
examined the same. It further appears that from that infor- 
mation with other information in the record, that the Com- 


mission was not only supported by substantial evidence, but 
was supported by the right in using for United a federal 
income tax rate of 52%. United respectfully submits that 
the Commission order in this respect should be in all things 
affirmed. 
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CONCLUSION 


For all of the reasons hereinabove set forth United re- 
spectfully submits that the grounds and contentions sought 
to be advanced by the Petitioners are not well taken and 
should be in all things overruled; that the decision of the 
Commission contained in its order of January 4, 1961, was 
not only in all things correct, fair and equitable, but was 
wholly based upon substantial evidence which renders its 
findings and decisions conclusive, and that its order should 
be in all things affirmed, and it is so respectfully prayed. 


Respectfully submitted, 


Tomas FLETCHER 
2025 First City National Bank 
Building 
Houston 2, Texas 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; William R. Connole, Arthur 
Kline and John B. Hussey. 


G-1142 and G-2019; 
20 FPC 349 


ORDER APPROVING SETTLEMENT 
AND TERMINATING PROCEEDINGS 


(Issued September 11, 1958) 


In the Matters of Docket Nos. 
United Gas Pipe Line Company 


These are rate proceedings arising under the Natural Gas 
Act. They involve (1) an investigation instituted by the 
Commission on its own motion on October 12, 1948, in Dock- 
et No. G-1142, pursuant to Section 5 (a) of the Natural Gas 
Act, to determine the reasonableness of all of United 
Gas Pipe Line Company’s (United) interstate rates and 
charges; and (2) a rate increase proposal tendered by 
United, pursuant to Section 4 of the Act, and suspended by 
an order issued August 1, 1952, in Docket No. G-2019. 11 
F.P.C. 1162.1 The matters are immediately before us now 
for consideration of a proposed settlement between United 
and Mississippi River Fuel Corporation (Mississippi) first 
broached July 14, 1958, at the hearing in these proceedings 
which we ordered to discharge the mandate of the United 
States Court of Appeals for the District of Columbia Cir- 
cuit arising from Mississippi River Fuel Corporation v. 
Federal Power Commission, 252 F. 2d 622, certiorari denied, 

1 Based on sales for the test period, United sought an increase of $8,041,897 


annually, including an increase of $2,297,593 applicable to Mississippi River 
Fuel Corporation. 
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355 U.S. 904.2 Staff counsel did not interpose any objection 
to the proposed settlement. Counsel for Willmut Gas and 
Oil Company did not indicate whether objection to the pro- 
posed settlement would be made or not; counsel for Texas 
Gas Transmission Corporation took no position. No other 
party than those mentioned appeared at the hearing. Upon 
consideration of the entire record, considering the testi- 
mony and exhibits presented at the hearing of July 14, 1958, 
we shall approve the proposed settlement and terminate 
these proceedings. 


As noted above, the first of these proceedings was initi- 
ated nearly ten years ago, the second, nearly six years ago. 
Four years ago by our Opinion No, 277 issued November 
2, 1954, we approved a settlement of the seven proceedings 
mentioned above as to all of United’s customers,® except as 
to Mississippi— which claimed it was entitled to a con- 
tinuation of two contracts with United providing for sub- 


stantially different rates for a single delivery of natural 
gas instead of the uniform rolled-in rate prescribed, and 
which objected to our inclusion in United’s cost of service 
prices paid by it to Union Producing Company (Union) in 
determining United’s cost — Tyler Gas Service Company, 
City of Tyler, Texas, and Mobile Gas Service Corporation.‘ 


2 There the Court although it affirmed in all other respects, vacated our 
order issued herein on November 8, 1955, and remanded the case to the 
Commission for further proceedings and determination as to the “factual 
justification for the price increases paid by United to Union” (Producing 
Company), which, like United, is an affiliate in the United Gas Corporation 
system. The order which the Court reviewed fixed the rate for the only 
customer for whom rates had not been previously fixed in seven pro- 
ceedings relating to United’s jurisdictional sales. United Gas Pipe Line 
Co., Opinion No. 277, Docket Nos. G-1142, G-1508, G-2019, G-2074, 
G-2210, G-2220, and G-2378, issued November 2, 1954. 

The rates upon which the settlement was based permitted only $4,198,894 
of the $10,370,280 of increase charges sought by United. 

Tyler, City of Tyler, and Mobile accepted the settlement subject to the 
outcome of then pending litigation since decided in their favor. Tyler Gas 
Service Co. v. F.P.C., 247 F. 2d 590 (CADC), certiorari denied, 355 U.S. 
895; United Gas Pipe Line Co. v. Mobile Gas Service Corp. 350 U.S. 332. 
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‘By Opinion No. 277, as modified by order issued Decem- 
ber 2, 1954, we ordered, among other things, a hearing as 
to whether a rolled-in rate should or should not be made 
applicable to Mississippi and as to all matters at issue as 
to which Mississippi has a material interest. Specifically, 
Mississippi objected to the single uniform rate consisting 
of a 75¢ per Mcf per month demand and 10¢ per Mecf com- 
modity charge for sales to pipeline companies in the Central 
Rate Zone served from United’s transmission system. 
Rather it sought the maintenance of one level of rates for 
services covered by its 1929 contract (65¢ demand and 9¢ 
commodity charge, effective January 3, 1953, subject to 
refund, in Docket No. G-2019) with United and another 
under its 1951 contract ($1.30 demand and 1214¢ commodity 
charge, effective as of April 24, 1952, by virtue of order 
issued March 26, 1952, in Docket No. G-1447). Secondly, 
Mississippi urged that, in determining United’s allowance 


in its cost of service for gas purchased from Union, United 
was limited to the amount per Mef set forth in initial con- 
tracts with Union (many of them entered into in 1937) and 
could not use the prices in supplementary and amendatory 
contracts entered into between 1947 and 1954. 


Pursuant to the opportunity afforded Mississippi by 
Opinion No. 277 to be fully heard on its claim to split level 
rates, hearings were held in December 1954 and January 
1955. Upon the basis of the evidence, both oral and docu- 
mentary, presented mainly by Mississippi and our staff, the 
presiding examiner issued his initial decision on July 21, 
1955, rejecting Mississippi’s contentions. After considera- 
tion of the exceptions filed to the decision and oral argument 
had thereon, the Commission by order issued November 8, 
1955, affirmed that decision, subject to modifications not 
pertinent here, and adopted it as its own. By order issued 
January 6, 1956, we denied Mississippi’s application for 
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rehearing, and its appeal to the United States Court of 
Appeals for the District of Columbia Circuit followed. 
Also, by order issued on January 6, 1956, we permitted 
United to place into effect as of November 8, 1955, revised 
tariff sheets which eliminated the two contract rates to 
Mississippi and made applicable to Mississippi as of that 
date the single rate schedule providing for the 75¢ and 10¢ 
rate. The Court vacated our order on a single ground relat- 
ing to United’s purchases of natural gas from Union, say- 
ing: “[w]e think the Commission could no more test the 
reasonableness of interaffiliate prices by the use of fair field 
prices (without more) than it could allow as costs the fair 
field price (without more). To be included in United’s costs, 
increases in interaffiliate prices must have some factual 
economic justification.” 

Thereafter, we reopened the proceedings in Docket Nos. 
G-1142 and G-2019 for the specific and limited purpose of 
providing United an opportunity to introduce evidence as to 
the “factual economic justification,” if any there be, for the 
test period 1952, as adjusted, for the inclusion in its cost 
of service to be used for pricing its sales to Mississippi of 
payments to Union in excess of the initial contract prices. 
We provided that other parties to the proceedings should 
have the right to participate in such reopened proceedings. 

Pursuant to this order, hearing was held on July 14, 
1958, before a presiding examiner of the Commission. On 
July 16, 1958, the presiding examiner filed his report res- 
pecting the proposed settlement and certified the record 
to us for our consideration. 

The record shows that during the course of the hearing, 
counsel for Mississippi stated (T. 4464): 


“Without agreeing to any of the principles, methods, 
or figures contained in United’s proposed testimony, 
Mississippi has concluded that the cost of gas pur- 
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chased by United Gas Pipe Line Company from the 
affiliated Union Producing Company, and included in 
the cost of service in this proceeding, could be justified 
on the basis of the test year for the closed end period 
covered by Dockets G-1142 and G-2019. Without prej- 
udice, therefore, so far as other pending preceedings 
are concerned, I am authorized and directed to say 
that Mississippi hereby accepts the PLC rate of 75 
cents demand and 10 cents commodity for the period up 
to but not including the effective date of the rates filed 
in Docket G-9547.” 


Staff counsel, after briefly reciting the prolonged history 
of these proceedings, said that in view of all the circum- 
stances he (T. 4467): 


«© * * would not interpose an objection to a settle- 
ment of this matter with the acceptance of the 75 cents 
and 10 cent rate, which of course, would include in there 
the purchases of gas by United from Union Producing 
at the contract rates which existed through December 
31, 1953. 


Thereafter, United, in discharging, in its view, the duty 
placed upon it by the mandate of the Court of Appeals for 
the District of Columbia Circuit and our order of June 20, 
1958 (T. 4473), submitted evidence both oral and documen- 
tary, purporting to show the “factual economic justifica- 
tion” for the inclusion in its cost of service of the prices 
paid by United to Union. 

By its evidence, United shows that its total cost of pur- 
chased gas for the test period 1952, as adjusted in these 
proceedings, was determined to be, as found by the presiding 
examiner, $89,218,255.00 (Ex. 77-B), or $89,000,235, exclud- 
ing the cost of gas purchased for United’s Wichita Falls 
District® (Ex. 82; T. 4554). Of this latter amount, $14,152,- 


5 United had disposed of its Wichita Falls property prior to the issuance 
of the presiding examiner’s decision. 
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326, United says, is attributable to purchase of natural gas 
by United from Union (Ex. 176; T. 4554). This results in 
an average price of 6.7844 cents per Mcf based upon pur- 
chase of 208,602,000 Mcf at a pressure base of 14.9 psia 
deviated, including reimbursed taxes of $257,563.° 
Additionally, United presented testimony purporting to 
show that for the years 1952 and 1953, on the basis of five 
methods of allocating joint costs the cost to Union of pro- 
ducing gas in each instance exceeded the average price of 
6.78¢ per Mef paid to Union. Thus, under the first method, 
which reduces the current year’s production to a common 
denominator of Mef equivalents based upon Btu content, 
United purports to show a cost of 8.29 and 8.25 cents per Mef 
for the years 1952 and 1953, respectively (Ex. 169). Under 
the second method, which converts to a common denomi- 
nator of Mef equivalents based upon Btu’s of remaining 
recoverable reserves, a purported cost of 8.58 and 8.37 
cents per Mef for the years 1952 and 1953, respectively, is 
shown (Ex. 170). By the third method, which allocates joint 
costs to oil and gas operations on the number of net interest 
wells and the products on the basis of Mef equivalents com- 
puted on Btu of current year’s production, United shows 
a purported cost of 7.69 and 7.66 cents per Mef for the years 
1952 and 1953, respectively (Ex. 171). Applying a fourth 
method which allocates joint cost by converting all products 
to Mef equivalents based upon the weight of the current 
year’s production, United arrives at a purported cost of 
8.18 and 8.15 cents per Mef for the years 1952 and 1953, 
respectively (Ex. 172). Under the fifth allocation method, 
which converts all products to Mef equivalents based upon 
the weight of remaining recoverable reserves, United shows 
a purported cost of 8.49 and 8.29 cents per Mef for the years 


6 The evidence heretofore introduced in these proceedings shows an average 
price paid by United to Union of 6.45¢ per Mcf and to non-affiliated 
suppliers of 827¢ per Mcf, but these averages relate to purchases in only 
six of United’s operating districts, not in all of them. 
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1952 and 1953, respectively. The methods of allocation ap- 
plied by United are explained at pages 4496-4529 of the 
transcript. 

Lastly, United presented testimony, both oral and docu- 
mentary (T. 4559-4579, Ex. 177) purporting to show the 
economic factors bearing upon the prices paid for natural 
gas purchased by United from Union, coupled with opinion 
testimony to the effect that there was complete factual eco- 
nomic justification for the price increases paid by United 
to Union (T. 4578). The statistical data show Union’s ex- 
penses and revenues from United for the years 1946 through 
1953 as derived from Union’s books and records. It also 
shows that the period 1946-1953 was one of increasing costs 
in the general economy. United shows that at the end of 
the period, the percentage increase of Union’s prices was 
49% compared with a 159% increase in prices paid to others 
(T. 4575). 

Although no objection was interposed to the receipt of 
the testimony and exhibits, Staff Counsel and counsel for 
Mississippi under the circumstances of the case indicated 
reservations. Thus Staff Counsel said (T. 4529): 


«e © * without acceding to any of the facts or figures 
or methods of principle espoused therein, and subject 
further to the condition that if the Commission does 
not approve the settlement on this basis, that we re- 
serve the right to have cross-examination on these ex- 
hibits and to present any other testimony that we deem 
necessary and essential and in the public interest.” 


Counsel for Mississippi also made clear that while Missis- 
sippi was not making any objections to the presentation 
made by United at the time, Mississippi did not, counsel 
stated (T. 4529-4530) : 


«e © © wish to have anyone infer that [we] accept 
or agree to any principle, method or figure contained 
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in the testimony and the exhibits of Mr. Meece. In 
other words, we do not agree to or accept any principle, 
method or figure contained in the testimony.” 


As we stated in an order issued June 20, 1958, in Natural 
Gas Pipeline Co., Docket Nos. G-3123 and G-12157, it is 
a principle too well established to require citation of au- 
thority that private parties may settle any differences 
between themselves at any stage of litigation, even after 
judgment in favor of one of them. This rule, of course, is 
not so unqualified wherever the interest of third parties, or 
the public as here, contravene. Bernheimer v. Wallace, 217 
S.W. 916, 921 (Ky.). We are charged by the Natural Gas 
Act to protect the interest of those served by natural-gas 
pipeline companies and to guard the consumer against ex- 
cessive rates. City of Detroit v. Federal Power Commis- 
ston, 230 F. 2d 810, 817 (CADC), certiorari denied, 352 
US. 829. 

However, settlements, as a rule, are favored in the law. 
Section 5 (b) of the Administrative Procedure Act requires 
us to afford all interested parties in proper proceedings 
opportunity for, among other things, offers of settlement, 
or proposals of adjustments, where time, the nature of the 
proceeding, and the public interest permit. The sole issue 
now before us then is whether, under the circumstances 
present here, we should approve the proposed settlement 
notwithstanding the possibility that if these matters pro- 
ceeded to final conclusion (that is to say, if United’s case was 
cross-examined; other parties presented testimony, their 
cases cross-examined; United presented rebuttal evidence 
and that cross-examined; the matters briefed, an examiner’s 
decision rendered, exceptions filed, oral argumert had upon 
exceptions, and the whole band of the administrative proc- 
ess as provided for in the Act and the Administrative Pro- 
cedure Act followed), we might then arrive at a 
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determination that United should be allowed in a cost of 
service something less than $14,152,326 for its purchase 
from Union. 

First of all, it must be recalled that Opinion No. 277 
provided a decrease for Mississippi, upon the basis of the 
test year 1952, as adjusted, of $948,410 annually, or 6.1%, 
over the rate-increase proposal of United in Docket No. 
G-2019, if Mississippi had accepted the settlement. United 
has advised us that it has refunded to Mississippi, and the 
latter has accepted, $161,137.71 (apparently without in- 
terest) representing the difference between amounts billed 
under the two contracts with Mississippi and the amount 
due under Rate Schedule PL-C (75¢ and 10¢ rate) for the 
period beginning November 8, 1955, the date of our order 
adopting the presiding examiner’s decision, and ending 
December 31, 1955, a few days before our order permitting 
the 75¢ and 10¢ rate to become effective as of November 
8, 1955.7 Pursuant to Opinion No. 277 United refunded to 
its pipeline customers (except Mississippi) for the period 
January 3, 1953, through August 1, 1953 (when the settle- 
ment rates became effective), plus interest to the date of 
refundment, in a total of $2,587,273. We have no reason to 
dispute the correctness of the refund made by United to 
Mississippi, and, Mississippi having accepted such refund 
without reservations, we hereby approve it. 

Moreover, under the provisions of paragraph (F) of the 
order accompanying Opinion No. 253, Mississippi River 
Fuel Corp., Docket No. G-2153, 12 F.P.C. 151, 160, Missis- 
sippi is required to make refunds and to file changes in its 


7 From and after January 1, 1956, and until March 31, 1956, United charged 
and collected from Mississippi the 75¢-10¢ rate prescribed in Rate Schedule 
PL-C, without Mississippi extending to its customers the reduction in gas 
purchased costs. We are advised that through March 31, 1956, Mississippi 
accrued a total of $139,588 in addition to the $161,138 refunded by United. 
The total subject to refund by Mississippi through March 31, 1956 is 
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Rate Schedule F-1, if United is required to make refunds 
or changes in its rates to Mississippi as a result of these 
proceedings. Hence, if we approve the settlement, Missis- 
sippi will be required to make refunds to its customers and 
to reduce the demand and commodity components approved 
by our Opinion No. 273, according to percentage formulas 
specifically set forth therein.® If the settlement is approved, 
Mississippi customers and those served thereby stand to 
receive an immediate benefit. If the settlement is not ap- 
proved those customers and the public stand a contingent 
chance of getting more of a benefit sometime in the distant 
future or perhaps just as much then as now. On the balance, 
all things considered, it is meet that we approve the settle- 
ment now and to insure that the benefits of lower rates 
immediately flow to Mississippi’s customers and those 
served thereby. 

Further, it is in the public interest that these proceedings 


come to an end. One of them is nearly ten years old; the 
other, nearly six. The Supreme Court long ago has said 
that there must be an end to controversy. Lindheimer v. 
Illinois Bell Telephone Co., 292 U.S. 151, 175. We think 
that this as a sound rule and one that we should follow in 
the circumstances.® 


The Commission finds: 

The settlement of these proceedings on the basis as pro- 
posed by the parties and submitted for our consideration 
on July 16, 1958, subject to the terms and conditions here- 
inafter ordered, is appropriate and in the public interest in 
carrying out the provisions of the Natural Gas Act and such 
settlement should be approved, and made effective, as here- 
inafter provided and ordered. 

“812 F.P.C, 154-155. 

9 Termination of these proceedings as to Mississippi will close out Docket 


Nos. G-1142 and G-2019 in eran tirety. Opnien No. 277 and order 
issued Acgust 13, 1958, in Docket Nos. G-1142, et al. 


All 


The Commission orders: 


(A) The settlement of these proceedings on the basis 
and terms proposed and agreed to between United and 
Mississippi is hereby approved and made effective, subject 
to the terms and conditions hereinafter ordered. 


(B) The refund made by United to, and accepted 
by, Mississippi and representing the difference between 
amounts billed by United under Rate Schedules PL-2 
($1.30-1244¢) and PL-3 (65¢-9¢) and the amount due under 
Rate Schedule PL-C (75¢-10¢) for the period beginning 
November 8, 1955, and ending December 31, 1955, is hereby 
approved. 


(C) The proceedings in Docket Nos. G-1142 and G-2019 
are hereby terminated. 


(D) This order is without prejudice to any findings or 


orders which have been or may hereafter be made by the 
Commission, is without prejudice to any claims or conten- 
tions which may be made by United or any other affected 
party hereto, in any proceeding now pending or hereafter 
instituted by or against United or any parties hereto, and 
it is expressly understood that by assenting to the settle- 
ment Mississippi and the staff do not accept, accede, or 
agree to any principle, method, allocation theory, figure, 
fact, or data set forth in the testimony and exhibits sub- 
mitted on behalf of United. 


By the Commission. 


Josera H. Gurrme 
Joseph H. Gutride, 


Secretary. 
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Docket Nos. G-9547 


United i i 
nited Gas Pipe Line Company and G-10592 


(Issued March 3, 1961) 


KLINE, Commissioner, concurring: 


I concur in the order denying rehearing but wish to add 
a few words regarding the contention of the intervenors 
that United has not justified the payments made by it to 
its affiliate, Union Producing Company. 

Intervenors rely on the case of the Mississippi River 
Fuel Corporation vs. United Gas Pipe Line Company, 252 
F, 2d 619. That case dealt with the period prior to June 
7, 1954 and involved the use of the test year 1953. Inde- 
pendent producers were not regulated under the Act at 
that time, and the only way in which the reasonableness of 
Union’s (the affiliated company) rates to United could be 
determined was by inquiring into such rates in the United 
proceeding. After the decision of the Supreme Court of 
the United States in the Phillips case on June 7, 1954, 
the Commission provided that all independent producers 
should file their rates with the Commission. Union Produc- 
ing has filed its own rate schedules, and they have been 
accepted by us. Petitioners, of course, had an opportunity 
to object to the acceptance of these rate schedules by the 
Commission but did not do so. The fact that Union Pro- 
ducing is now under our jurisdiction and is required to file 
its own rate schedules makes the situation entirely different 
than the situation which existed at the time of the decision 
of the Mississippi River Fuel case. The proper time to 
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object to the rates of Union Producing was when it filed 
its rate schedules, and not in a pipeline rate case. 

It will create undue administrative burdens on the Com- 
mission if it must inquire into the rates of independent 
producers in pipeline rate cases as well as in producer 
cases. Such a procedure would permit a collateral attack 
on the filed rate of an independent producer. This would 
seem to be contrary to the decision of the Supreme Court 
of the United States in Montana Dakota Utilities Company 
v. N.W. Public Service Company, 341 U.S. 246. 

At the time the Mississippi River Fuel case was decided 
by the court, this Commission had held that the City of 
Detroit case applied to independent producers.? The court 
undoubtedly had this in mind and was of the opinion that 
we would proceed to regulate producer gas prices on an 
individual company basis. Further consideration of the 
question of fixing producer rates has convinced the Com- 
mission that it is neither administratively practical nor 
economically sound to attempt to regulate independent 
producers on an individual company cost of service basis, 
and that instead we should attempt to fix prices on an area 
basis.2 On September 28, 1960, we issued a Statement of 
Poliey No. 61-1 setting forth certain guides or prices which 
our experience had led us to believe were proper in certain 
areas, and we have implemented this policy by instituting 
one area price hearing, and announcing that we would 
shortly institute another such hearing for prices in the 
South Louisiana area. We have not yet passed on the ques- 
tion of whether the price of pipeline produced gas should 
also be set on an area price basis or whether we should 
continue to use the cost of service method to determine 


1 City of Detroit v. FPC, 230 F. 2d 810. 
2 See Union Oil Company of California, 16 F.P.C. 100. 
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the price as has been done since the passage of the Natural 
Gas Act. 


In ny view it is unnecessary to pass on that question in 
this case for although Union Producing is a commonly 
owned affiliate of United Gas Pipe Line Company, it is not 
engaged principally in the production of gas for its affiliated 
company. On the contrary it is engaged in the business of 
producing both gas and oil and the major portion of its 
revenues are from the sale of oil. It also makes some sales 
of gas to other pipeline companies. Although an affiliated 
company, the Commission has never sought to regulate its 
Prices on a cost of service basis as it has done in the case 
of pipeline produced gas, but has always treated it as an 
independent producer. If we are to regulate and set the 
prices of independent producers on an area basis, as we 
have announced, rather than on cost of service, it is difficult 
to see what additional evidence United could produce in this 
case as to Union’s rates if the case were returned to the 
examiner for further consideration of that issue. 


Although I do not believe this is the proper proceeding 
in which to question the reasonableness of Union’s rates, 
I am satisfied that the rates are not excessive. At the time 
of the hearing the only evidence introduced was as to prices 
charged by other producers in the South Louisiana area. 
There was no proof that any such prices had been reviewed 
by this Commission or that they were anything other than 
unregulated prices. However, since the date of the hearing 
we have had before us many producer cases involving the 
rates of producers operating in the same general area as 
Union. Some of these prices have come before us after a 
full hearing such as in the Phillips case, supra. Other cases 
have been considered by us after our staff and the parties 
had submitted cost of service evidence. In every one of 
these cases we have found that rates higher than those 
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paid by United to Union were justified. Accordingly we do 
not have before us only evidence of unregulated field prices, 
but evidence of field prices, many of which we have con- 
sidered and found to be reasonable. Since we are committed 
to an area price approach rather than an individual com- 
pany cost of service approach, this evidence would seem to 
be sufficient. 

At least one petitioner has mentioned the inquiry into 
the rates of the Union Producing Company in Docket No. 
G-13811, et al. It states that the evidence in those proceed- 
ings does not support the proposed rates and would leave 
the impression that those proceedings show the rates charged 
by Union to United in this case are excessive. Since our 
attention has been directed to that proceeding I feel it is 
proper to refer to it. I wish to make it clear that I am not 
prejudging that case but I am referring to the evidence in 
order to show that the testimony of every party therein 
shows that the rates herein are fully justified. Union’s evi- 
dence in that case shows costs of more than 20¢ per Mef 
while the staff evidence shows costs of 4.13¢ to 29.94¢ per 
Mef based upon which the staff has recommended rates 
varying from 7.06¢ per Mef in East Texas to 11.73¢ per 
Mef in Southern Louisiana. Intervenors have introduced 
exhibits showing that Union’s rates should vary from 8.95¢ 
to 10.02¢ per Mef. It is true that Docket No. G-13811 deals 
with the year 1958 and this case with the years 1955 to 1957, 
but when we consider that the average price which Union 
will receive from United under our opinion in this case is 
7.06¢,° that the average price proposed by staff and inter- 
venors in Docket No. G-13811 is roughly 30% higher, and 

4E.g., in the Union Oil Company case, supra, where an increase from 8.797¢ 

to 16.0¢ per Mcf was proposed, all intervenors including most petitioners 
here, strongly urged that we settle the case for a price of 15.0¢ per Mef 
for most of the past period and a price of 16.0¢ per Mcf in the future. 
After considering several different cost of service studies the Commission 


approved the settlement. See 23 F.P.C. 73, Union Oil of California, et al., 
Docket G-4331, et al. 


5 See United exhibit 28 which shows the result of applying the June 7, 
1954 rate schedules to the test year volumes. 
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that the supporting cost exhibits in that docket makes it 
apparent that the costs in 1958 were not 30% higher than 
those in 1955 to 1957, it is apparent that Union’s rates are 
not excessive for the periods here involved. Since inter- 
venors have gone outside the record to refer to the pro- 
ceedings in Docket No. G-13811 in order to create the im- 
pression that Union’s rates are excessive, I think we are 
justified in referring to that record to correct such mis- 
statements and set forth the facts as disclosed in that record. 
I agree with the majority that we should not look into 
Union’s rates in this proceeding, not only because it is not 
the proper proceeding in which to raise this issue, but 
because I am satisfied that the rates are not excessive. 


Arthur Kline, Commissioner 
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QUESTIONS PRESENTED 
L 


In a rate increase proceeding by a natural gas pipe line 
company under Section 4 of the Natural Gas Act, where a 
substantial portion of the pipe line’s cost of service consists 
of gas purchase costs paid to an affiliated producer, can 
the pipe line sustain the burden of proof necessary to jus- 
tify its rate increase if the record contains no factual eco- 
nomic justification of the reasonableness of the prices paid 
to the affiliated producer for gas purchased from it? 


I. 


(This question will be reached only if the Court decides 
that United has sustained its burden of proof with respect 


to its cost of service.) 


Has the Federal Power Commission acted within the 
limits of its discretion, in a natural gas pipe line rate in- 
crease proceed*ng under Section 4 of the Natural Gas Act, 
in the adoption of a method of allocating costs among the 
pipe line’s customers, where the Commission’s decision 
is based upon findings supported by the record and where 
the method of allocation adopted is the same method as that 
which was earlier decided upon by the Commission in the 
last previous case involving the same pipe line company? 


Statement of the Case 
The Issue of Payments by United to Its Affiliate ... 
The Allocation Issue 

Statutes and Regulations Involved 

Points on Which Petitioners Rely 

Summary of Argument 

Argument 


I. The Record Contains No Evidence Justifying 
the Reasonableness of the Rates Paid by United 
to Its Affiliate Union Producing Company 


II. A. The Allocation Is Supported by the Record .. 


B. The Allocation Follows the Same Method 
Heretofore Adopted by the Commission for 
United 


Conclusion 


TABLE OF CITATIONS 


Bel Oil Corporation v. FPC, 255 F. 2d 548 (CA 5) . 

Colona Interstate Gas ‘Company, 19 FPC 1012, 
1 

Colorado Interstate Gas Company v. FPC, 324 U.S. 
581, 589 

FPC v. Union Producing Company, 97 App. D.C. 223, 
230 F. 2d 36 

Mississippi River Fuel Cpreereen v. FPC 
D.C. 252 F. 2d 619 


Phillips Petroleum Co, v. Wisconsin, 347 U.S. 672 . 
Public Service Commission of State of New York v. 
App. D.C. —_, 287 F. 2d 146 

Texas Gas Transmission Corporation, FPC Docket 
G-18886, Order Approving Settlement 

a ea Company, et al., Docket G-10060, 18 


C, 


Index Continued 


United Gas Pipe Line Company, 13 FPC, 398 

United Gas Pipe Line Company v. Louisiana Public 
Service Commission La. So. 2 

Western Distributing Company v. Public Service Com- 
mission, 285 U.S. 119 


STATUTES 


Natural Gas Act (15 USC § 717 ¢) 


Section 4 
Section 4 (c) 
Section 4 (d) 


Part 154.92 (a) 


IN THE 


United States Court of Appeals 


For rae District or Cocumpra Crecurr 


No. 16,245 


Witumvt Gas anp Om Company, Petitioner 
v. 
FrperaL Power Commission, Respondent 


No. 16,289 


Mississipr1 Vattey Gas Compaxy, Petitioner 


v. 
FeperaL Power Commission, Respondent 


BRIEF OF CITY OF MEMPHIS AND MEMPHIS LIGHT, GAS 
AND WATER DIVISION 


STATEMENT OF THE CASE 


These proceedings were initiated before the Federal 
Power Commission by the filing of two successive natural 
gas rate increases by United Gas Pipe Line Company (here- 
after, ‘‘United’’), pursuant to Section 4 (d) of the Natural 
Gas Act (15 USC §717¢). The first increase, in the amount 
of $9,978,906 per year, was filed September 30, 1955, and 
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became effective, subject to refund, on April 1, 1956. The 
second increase, in the amount of $5,856,200 per year, was 
filed May 15, 1956, and those rates became effective, subject 
to refund, on November 16, 1956, and remained in effect 
until superseded by still other rates on November 30, 1957. 


The City of Memphis and its agency, the Memphis Light, 
Gas and Water Division (hereafter ‘‘Division’’), together 
with other natural gas distributors and pipe line companies, 
intervened in each of these rate proceedings because of their 
direct interest in their outcome. The Division, which op- 
erates the municipally-owned gas distribution system for 
the City of Memphis and its environs, purchases its entire 
requirements of natural gas from Texas Gas Transmission 
Corporation, a natural gas pipe line company, which in turn 
purchases substantial quantities of natural gas from United. 
Texas Gas has agreed in rate settlements with its own cus- 
tomers, including the Division, to pass along to them any 
refunds which it obtains from United as a result of any 
final order issued in these proceedings. (In Re Texas Gas 
Transmission Corporation FPC Docket No. G-18886, Order 
Approving Settlement issued October 14, 1960.) 


The Issue of Payments by United to Its Affiliate 


Of United’s total cost of service relied upon to sustain 
its rate increase in the first of these dockets, $16,705,459 
represents payments for gas to its affiliated supplier, Union 
Producing Company; (R. 1170) in the second docket the 
figure is $17,615,310. (R. 609-B) United and Union Pro- 
ducing Company are both wholly owned by the same parent, 
United Gas Corporation. 


United has presented no evidence in either docket to jus- 
tify the reasonableness of its payments to its affiliate, 
except for purportedly comparable field prices. (R. 5258- 
5273; 5909-5919). There is no evidence whatsoever in the 
record concerning the cost of production or cost of service 
of Union Producing Company. 
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There is undisputed evidence that the practice between 
United and Union is that in any field where United pur- 
chases from Union, whenever United enters into a contract 
with another producer at a higher price than is being paid 
to Union, then United voluntarily increases the rates it 
pays to Union to equal the new higher price. (R. 1160- 
1161; 57-B). 


On June 20, 1958, the Commission, acting upon a motion 
of United to re-open the record for further proof with 
respect to its payments to Union, ordered the record re- 
opened for the sole purpose of incorporating into the record 
all of Union’s filed rate schedules. (R. 22313; 9669-19603). 


Thereupon the Commission denied all motions to dismiss 
the filings for lack of proof, on the grounds that ‘‘Union 
has complied with the terms of the Act and our Regulations 
and filed its rates with us as required,’’ and that its rates 
as of June 7, 1954 would be accepted just as would those 
of a non-affiliated producer. (R. 2346). 


As pointed out in the Examiner’s Decision, (R. 22726) 
no rate schedules were filed with the Commission by Union 
until October 3, 1957, after several years of litigation in 
which Union claimed not to be subject to the Commission’s 
jurisdiction. See FPC v. Union Producing Co., 97 App. 
D.C. 223, 230 F.2d 36; Union Producing Co. et al., Docket 
No. G-10060, 18 FPC 387. Union’s rate schedules were 
therefore not on file, and it had not complied with the terms 
of the Act, during the test period in either rate docket nor 
even during the periods when United was selling its gas at 
the rates set forth in these dockets, except for approxi- 
mately the last eight weeks of the latter one. 


The Allocation Issue 
The first of the instant dockets was initiated by United’s 
filing of September 30, 1955, about eleven months after the 
final opinion of the Commission upon a series of consoli- 
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dated rate proceedings of United. (In the Matter of United 
Gas Pipe Line Co., 13 FPC 398). The opinion disposed of 
all the then outstanding rate issues concerning United, and 
it approved and followed a settlement agreement arrived 
at, subject to certain reservations, by all of United’s cus- 
tomers who had intervened in the proceedings except Mis- 
sissippi River Fuel Corporation.? 


In the instant proceedings one of the issues upon the 
hearing was whether the cost allocation method adopted by 
the Commission in its last Opinion concerning United’s 
rates (referred to as Method 8) should be discarded and 
a new method devised. 


There was no evidence that there had been any major 
physical changes in United’s facilities since the allocation 
method had been adopted in the previous proceeding. 


The Commission’s refusal to discard its recently adopted 
“Method 8’’ cost allocation was made in the light of the 
following findings (R. 23244-23245) : 


‘A study of United’s system shows that it is in fact 
two separate systems with smaller interconnecting fa- 
cilities. One system runs north from southern Louisi- 
ana and the other runs northeast and north from south- 
ern Texas. United’s daily take from Texas sources is 
considerably greater than the amount of gas necessary 
to serve all of its non-jurisdictional Texas customers. 
Thus the direction of the gas flow on the Texas part 
of the system must be away from the southwest zone 
where the Texas customers are located and into the 
central zone where, under Method 8, gas purchase costs 
are primarily allocated on the basis of purchases in 
Texas and northern Louisiana. 


1 Mississippi River Fuel Corporation obtained review in this Court of the 
issues (1) as to whether United had adequately justified its payments to its 
affiliate Union Producing Co., and (2) as to whether the Commission’s cost 
allocation as applied to it was proper. This Court reversed the Commission 
on the first issue and sustained it on the second. Mississippi River Fuel Co. 
v. FPC, 102 App. D.C. 238, 252 F. 2d 619. 
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“‘The flow of gas from the southern Louisiana sources 
is into the non-jurisdictional zone called New Orleans 
5 and 6 and north into the Jackson zone which includes 
parts of Mississippi, Alabama, and Florida. It would 
take a major shutdown and flow reversal to affect any 
substantial flow of southern Louisiana gas into the 
southwest or central zones. If the two systems were 
owned by different companies it would not be contended 
that the customers of one should absorb some of the 
costs of the other because the second was more expen- 
sive, and we see no evidence in the present record which 
convinces us that the allocations made in Docket No. 
G-1142 (Method 8) are unfair or discriminatory or 
that rolling in gas costs throughout the entire system 
would be more fair and reasonable. In fact, it appears 
that rolling in all gas costs would cause an unreason- 
able shift of costs to the southwest and central zones, 
would be contrary to the historical rate design of the 
system and would place an undue burden on United’s 
non-jurisdictional customers who will not receive any 
benefit from United’s purchases in southern Louisiana. 

‘¢1 While we do not consider it a controlling consideration we should 


point out that it also appears that United probably would find it im- 
possible to recover its full costs if all gas costs were ‘rolled in’.’’ 


STATUTES AND REGULATIONS INVOLVED 


Pamphlet copies of the Natural Gas Act and of the Com- 
mission’s Regulations Under Natural Gas Act will be 
lodged with the Court in lieu of printing parts thereof as 
an Appendix to this Brief. 


POINTS ON WHICH INTERVENORS RELY 


1. The Commission erred in denying the motions to dis- 
miss United’s rate filings, which motions were grounded 
upon United’s failure to justify the reasonableness of its 
payments to its affiliate Union Producing Company for pur- 
chased gas during the period in which the subject rates 
were in effect. 
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2. However, if it was proper for the Commission to reach 
the issue as to the proper allocation of costs among United’s 
customers, then the Commission’s choice of a cost alloca- 
tion method, and its refusal to discard the cost allocation 
method which it had previously adopted for United, was 
within the scope of the Commission’s discretion and was 
not unlawful. 


SUMMARY OF ARGUMENT 
L 


United has shown no factual economic justification for 
the rates which it paid to its affiliate Union Producing Com- 
pany for purchased gas, other than the evidence of com- 
parable field prices which this Court held, in Mississippi 
River Fuel Corporation v. FPC, 102 App. D. C. 238, 252 
Fed. 2d 619, to be insufficient to sustain United’s burden of 
proof in a rate increase proceeding under Section 4 of the 
Natural Gas Act. 


United’s lack of proof is not remedied by the incorpora- 
tion into the record of Union’s filed rate schedules because: 


(1) The filing of rate schedules agreed upon between an 
affiliated buyer and seller imports no presumption of rea- 
sonableness to the filed rates; 


(2) Union’s rate schedules were not on file with the 
Commission during the time when United’s rates which are 
the subject of these proceedings were in effect, so that pur- 
chases by United from Union were being made in violation 
of the Natural Gas Act and the Commission’s Regulations 
during the entire time United was selling its gas under the 
rate schedules involved in the instant dockets, except for the 
last eight weeks of the period; so that even if filed rates 
enjoyed a presumption of reasonableness, such presumption 
would not apply to the instant rate proceedings. 


7 
Aas 


If it was proper for the Commission to reach the issue 
of the allocation of United’s costs among its customers, 
then the Commission’s choice of cost allocation methods 
was supported by reasonable findings, which were justified 
by the evidence in the record, and the decision was within 
the scope of the Commission’s discretion. 


ARGUMENT 
L 
THE RECORD CONTAINS NO EVIDENCE JUSTIFYING THE 
REASONABLENESS OF THE RATES PAID BY UNITED TO 
ITS AFFILIATE UNION PRODUCING COMPANY. 

The question of whether United is entitled as a matter of 
law to an increase in its jurisdictional rates without factual 
economic justification of the constantly increasing prices 
which it pays to its affiliated supplier Union Producing 
Company has already been decided by this Court. Missis- 


sippt River Fuel Corp. v. Federal Power Comm., 252 F. 2d 
619, 102 App. D. C. 238. 


The identical issues were resolved in the following lan- 
guage (252 F. 2d 622), 


‘‘But United did not seek to use fair field prices; it 
used contract prices fixed in contracts with its affiliate, 
and measured the reasonableness of those contract 
prices by the fair field prices. From time to time the 
affiliated contractors increased the prices applicable to 
sales between them. We think the Commission could 
no more test the reasonableness of inter-affiliate prices 
by the use of fair field prices (without more) than it 
could allow as costs the fair field prices (without more). 
To be included in United’s costs, increases in the inter- 
affiliate prices must have some factual economic justi- 
fication. * * * 


‘‘Therefore we think the Commission must at least 
inquire into the factual justification for the price in- 
creases paid by United to Union. By this we mean 
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that to include the increased prices in the costs of 
United the Commission must at least determine that 
the increases were justified by reason of Union’s costs 
or by reason of some other stated end of the Natural 
Gas Act; the Commission must ascertain that they were 
not mere bookkeeping or intra-corporate-system ad- 
justments.’’ 


There is no question in the present case but that the 
record with respect to justification of United’s payments to 
Union is in no better condition than was the record in the 
Mississippi River Fuel Corporation case. 


In each docket United presented an exhibit in its cost of 
gas purchased from Union Producing Company and showed 
the prices paid to producers for gas by major pipe line 
companies. (Exhibit 28 G-9547 R 5258-5273; Exhibit 8 
G-10592, R 5909-5919). 


In each docket United’s witness frankly admitted that in 
any field where United purchased from Union, when United 


enters into another contract with another producer at a 
higher price than is being paid to Union, United goes back 
to Union and any other producers from whom it is buying 
in that field and voluntarily makes the higher price of the 
new contract available to them. (R1160;57B). The record 
is utterly barren of any attempt to justify these increases 
to Union Producing Company, and Union’s rates to United 
as of June 7, 1954 are without any factual economic jus- 
tification whatsoever. 


The Commission does not contend in its order of January 
4, 1961 (R 23241-23250) nor in its order denying petitions 
for re-hearing (R 23336-23340) that United’s evidence in 
this record meets the requirements set forth in the Missis- 
sippi River Fuel Corporation opinion. Instead, the Com- 
mission’s rulings are to the effect that that opinion no 
longer governs the question of United’s payments to its 
affiliate, because, as the Commission states in its order of 
January 4, 1961, 
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“¢Since that decision Union has complied with the terms 
of the Act and our Regulations and filed its rates with 
us as required. We have treated Union’s filings as we 
have treated all producer filings. The contract prices 
as of June 7, 1954 were accepted and all later price 
changes have been made subject to all of the provi- 
sions of the Act and our Regulations.’’ (R 2346) 


The Commission cited no authority for its position that 
the mere filing of the rate schedules by the affiliate suffices 
to prove the reasonableness of the filed rate. In Western 
Distributing Company v. Public Service Commission, 285 
U. S. 119, it was expressly held that in determining the 
reasonableness of prices between affiliates, evidence that 
the seller obtained similar prices on sales to non-affiliates 
was not prima facie proof of reasonableness. In Bel Oil 
Corporation v. F PC, 255 F. 2d 548 (CA 5), it was held that 
even where the price paid to a producer for gas was a result 
of arm’s length bargaining, it did not thereby become ‘‘just 
and reasonable’? within the intendment of the Natural 
Gas Act. 


Even if filed rate schedules did enjoy a presumption of 
reasonableness, such presumption would not apply to 
Union’s rates so far as they relate to the instant docket, 
because no rate schedules of Union were on file during any 
time relevant to the rates involved in the instant dockets 
except during the last eight weeks of the effectiveness of 
the rates in the latter docket. 


Although the FPC, shortly after the decision of the 
Supreme Court in Phillips Petroleum Co. v. Wisconsin, 347 
U. S. 672, issued regulations requiring every independent 
producer engaged in the sale of natural gas subject to the 
jurisdiction of the Commission to file on or before De- 
cember 1, 1954 all its jurisdictional rate schedules with 
the Commission, (FPC Regulations Under Natural Gas 
Act § 154.92 (a)), Union Producing Company failed to file 
schedules covering its sales to United until October 3, 1957. 
(R. 22, 726) 
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During the three year period while Union continued to re- 
fuse to file its rates with the Commission, it was obviously 
violating not only the Regulations of the Commission but 
also the Natural Gas Act §4 (c), which also requires that 
every natural gas company shall file with the Commission 
schedules showing all rates and charges for any sale sub- 
ject to the jurisdiction of the Commission. During all the 
time that United was collecting its increased rates contained 
in the first of the instant dockets—April 1, 1956 to Novem- 
ber 16, 1956—it was paying its affiliate under rate sched- 
ules which were not on file with the Commission. During 
all of the time that United was collecting rates under the 
second of the two dockets, except for the last eight weeks 
thereof, it was in the same situation. The rates in the 
second docket were in effect from November 17, 1956 to 
November 30, 1957. 


Therefore, even if a technical presumption of reasonable- 
ness attached to Union’s rate schedules at their filing on 
October 3, 1957, it came too late to affect these proceedings. 


The Commission attempts to bolster its conclusion as to 
the reasonableness of the affiliate’s rates by the statement 
in its original order that ‘‘proper rates for Union have been 
the subject of full hearing and proceedings.’’? (R 2346). 
Those proceedings had not been concluded nor had all of 
the evidence been received in them at the time of the Com- 
mission’s order on January 4, 1961. Hearings before the 
Presiding Examiner in the proceedings involving Union’s 
rates were not concluded until June 3, 1961. 


In the order denying petitions for re-hearing the Com- 
mission again attempts to improve the status of Union’s 
rates by stating: 


‘In ordering these prices [i.e. as of June 7, 1954] 
included in the record we were guided by extensive 
knowledge and experience gained in reviewing producer 
prices for sales similar to Union’s.’’ (R 23336). 
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Such a conclusion, unsupported by any findings or evi- 
dence, is invalid as a matter of law. Thus in Public Service 
Commission of the State of New York v. FPC, App. 
D.C. , 287 F.2d 146, this Court held that, even in a cer- 
tificate proceeding where the basis for the Commission’s 
findings with respect to the reasonableness of prices is 
necessarily less exacting than in a Section 4 rate proceed- 
ing, a decision of the Commission upon the reasonableness 
of certificated prices of producers could not stand where 
it was ‘‘unsupported by substantial evidence in the record’’. 


The Commission cannot substitute expertise for evidence. 


IL 


A, THE ALLOCATION OF COSTS IS SUPPORTED BY THE 
RECORD. 


In the event the Court does not reverse the Commission 
upon the issue of payments to United’s affiliate, then the 
major issue becomes whether the Commission erred in its 


determination of a method of cost allocation. 


The Commission’s allocation of costs among United’s 
jurisdictional customers is supported by findings which are 
reasonable on their face and which are amply supported by 
evidence in the record. 


The basie issue before the Commission was whether the 
cost of purchased gas is to be determined separately for 
each of United’s four cost zones, or whether all of the gas 
costs for the entire system are to be ‘‘rolled in’’ to one 
lump sum and distributed equally to every Mef of gas sold. 


To state the issue is to show that it does not involve a 
question of law, but involves a choice of alternatives, a 
choice which is a matter of administrative discretion and 
is not to be judicially revewed except to determine whether 
it is supported by the record in the cause. 
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In Colorado Interstate Gas Company v. Federal Power 
Commission, 324 U. 8. 581, 589, the Court said: 


‘« Allocation of cost is not a matter for the slide-rule. 
It involves judgment on a myriad of facts. It has no 
claim to an exact science. Hamilton Cost As a Stand- 
ard for Price, 4 Law & Cont. Prob. 321. But neither 
does the separation of properties which are not in fact 
separable because they function as an integrated whole. 
Mr. Justice Brandeis, speaking for the Court in Groes- 
beck v. Duluth, S.S, & A.R. Company 250 U. S. 607, 
614, 615, 63 L. Ed. 1167, 1172, 40 S. Ct. 38, PUR 1920A 
177, noted that ‘it is much easier to reject formulas 
presented as being misleading than to find one appar- 
ently adequate.’ Under this Act the appropriateness 
of the formula employed by the Commission in a given 
case raises questions of fact not of law. * * * 


These circumstances illustrate that considerations of 
fairness, not mere mathematics, govern the allocation 
of costs.’’ 


The mere fact that the Commission has of late adopted 
a general practice of ‘‘rolling in” the gas purchase costs 
for the pipe line companies subject to its jurisdiction does 
not mean that it is bound to do so in every case, regard- 
less of the circumstances. In the matter of Colorado Inter- 
state Gas Company, 19 FPC 1012, 1021 the Commission re- 
fused to ‘‘roll-in’’ all of the gas costs of the Colorado Inter- 
state System in allocating the cost of service to certain of 
its customers. To its staff’s objection that a dangerous 
precedent was being set by the Commissions’ departure 
from the principle of rolled-in costs, the Commission 
replied: 

‘‘We are firmly committed to the principle that all 
customers of a pipe line company, both jurisdictional 
and non-jurisdictional, should bear their proportionate 
share of the costs and their proportionate share of 
obtaining new sources of gas. However, we do not 
believe that we should blindly adhere to a principle 


where it is apparent that to do so will lead to unfair 
and inequitable results.’’ 
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The Commission has determined in this case that the 
United system is in fact two separate interconnected sys- 
tems, in one of which the main flow of gas is from south 
Texas to northeast Texas and north Louisiana, and in the 
other the flow is from southern Louisiana north into Mis- 
sissippi. (R. 23244). The Commission’s method of cost 
allocation allows the cost of gas to follow these flows. 


The evidentiary support for the Commission’s finding as 
to the dual character of United’s system is found in Ex- 
hibit 33 of Docket G-9547 (R 5320 et seq.), which shows 
flows of gas over the system for the first test period and 
Exhibit 10 of Docket G-10592 (R 5927 et seq.) which shows 
the net flows in the second test period. 


The reasonableness of the finding is attested by the opin- 
ion of the Supreme Court of Louisiana in the United Gas 
Pipe Line Company v. Louisiana Public Service Commis- 
sion, La. > So. 2d (No. 45485, May 29, 
1961). Where that court found: 


“A study of United’s system shows that it is in fact 
two separate systems with smaller interconnecting fa- 
cilities. One system runs north from southern Louisi- 
ana, and the other runs northeast and north from 
southern Texas.’’ 


This finding was the basis of the Louisiana court’s con- 
clusion not to ‘‘roll-in’’ all of United’s purchased gas costs 
for purposes of determining the rates for intrastate gas 
sales in Louisiana. The court’s completely independent 
study of United’s system led it to identically the same con- 
clusions as were reached by the Commission in this case. 


B. THE ALLOCATION FOLLOWS THE SAME METHOD HERETO- 
FORE ADOPTED BY THE COMMISSION FOR UNITED 

In an opinion issued on November 2, 1954, the Commission 

approved a settlement in a consolidated proceeding involv- 

ing seven United rate dockets. In the Matter of United Gas 
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Pipe Line Company, 13 FPC 398. The settlement had been 
preceded by full hearings and an exhaustive decision by 
the trial examiner, in which the problem of allocation had 
been fully discussed. The allocation method chosen from 
among the many there suggested was known as Method 8. 


None of the parties to that proceeding objected to the 
allocation, except that Mississippi River Fuel Corpora- 
tion took the position that it was entitled as a matter 
of contract dedication to have certain of United’s dedicated. 
reserves allocated to it, a contention which was rejected 
by this court on review. Mississippi River Fuel Corpora- 
tion v. FPC, supra. 


Less than one year after the adoption of the Method 8 
allocation in the former case, United filed the rates involved 
in the first of the two dockets in this case. For the Com- 
mission to have chosen another of the suggested cost alloca- 
tion methods would have meant a complete revamping of 
the method which it had just adopted in the immediately 
preceding case. 


The consistency between this decision of the Commission 
and its last previous decision upon the same problem is 
a strong argument against the contention that the Com- 
mission’s action was an abuse of discretion. While the 
concept of res judicata does not bind regulatory commis- 
sions, there is an obvious element of reasonableness in de- 
ciding the same issue in the same way in two successive 
cases involving the same pipe line which are separated by 
an interval of less than a year, 


CONCLUSION 


The issue of whether United has sustained its burden 
of proof in these proceedings is a question of law for this 
Court to decide. It is a question which was decided by 
this Court in the Mississippi River Fuel Corporation 
opinion. The requirement set forth in that opinion that 
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United must demonstrate the reasonableness of the rates 
paid to its affiliate is not satisfied by the affiliate’s filing 
of those rates with the Federal Power Commission. 


The issue of which method of cost allocation should be 
adopted by the Commission is not a question of law, but one 
of fact, which is within the competence of the Commission. 
The Commission’s choice herein is based upon reasonable 
findings, supported by the record, consistent with the con- 
clusion of the Supreme Court of Louisiana, and is the same 
result as was reached by the Commission upon its last 
previous consideration of the same problem. It is therefore 
clearly not an abuse of discretion or an error of law. 
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PANY, PHILADELPHIA ELECTRIC COMPANY. AND 
THE UNITED GAS IMPROVEMENT COMPANY 


L THE CASE SHOULD BE REMANDED WITH DIRECTIONS TO 
DISMISS THE RATE FILINGS BECAUSE OF UNITED'S UN- 
JUSTIFIED FAILURE TO SUSTAIN ITS BURDEN OF PROOF 
WITH RESPECT TO ITS PAYMENTS FOR GAS TO ITS 
AFFILIATE UNION PRODUCING. 


The Commission confesses as error its allowance of 
United’s payments to its affiliate Union Producing for gas 
purchased, since the record lacks evidence showing the 
factual economic justification for such payments. The 
Commission suggests that the case be remanded and re- 
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opened for further evidence on the point. The petitioners, 
however, urge that the Court direct the dismissal of the 
rate filings because there was no justification for United’s 
failure to carry its burden of proof, and such action is 
necessary to protect the interests of United’s customers. 


A. United Failed To Carry Its Burden of Proof and No Special 
Circumstances Justify a New Trial For the Introduction 
of Evidence Available To It At the Time of the First Trial. 


It cannot be gainsaid that there has been a ‘‘breakdown 
of the administrative process’’? in these cases. This 
‘*“breakdown”’ will only be continued and compounded un- 
der the proposal in the Commission’s brief that the case 
be remanded for a reopening of hearings in which United 
would be permitted to introduce evidence in an effort to 
justify its payment for gas to its affiliate, Union Produc- 
ing. Under the Commission’s proposal, after five years of 
costly litigation United’s customers would be subjected to 
another five years * of litigation because United obdurately 
refused at the time of the 1956-1957 hearings to introduce 
evidence of economic justification clearly required by this 
Court’s earlier City of Detroit opinion issued December 15, 


1‘‘The Federal Power Commission without question represents the outstand- 
ing example in the federal government of the breakdown of the administrative 
process. The complexity of its problems is no answer to its more than patent 
failures. These failures relate primarily to the natural gas field, in the Com- 
mission’s handling of its responsibilities with respect to the transmission and 
the production of natural gas. Enough has already been said about the 
delays in this field, so terribly costly to the public and so productive of unem- 
ployment in other basic industries. 

‘These defects stem from attitudes, plainly evident on the record, of the 
unwillingness of the Commission to assume its responsibilities under the 
Natural Gas Act and its attitude substantially contemptuous, of refusing in 
substance to obey the mandates of the Supreme Court of the United States 
and other federal courts.’’ (Pages 54-55, Report on Regulatory Agencies to the 
President Elect, James M, Landis, December, 1960, Committee Print, Senate 
Judiciary Committee, 86th Congress, 2nd Session. 

2The City of Detroit opinion covering substantially the same issue was 
issued December 15, 1955, and the Commission’s decision on remand was issued 
April 27, 1961, over five years later. Opinion No. 269A. 
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1955 (City of Detroit v. Federal Power Commission, 97 
U.S. App. D.C. 260, 230 F. 2d 810 (1955) ). 


Indeed, when United’s comparative price evidence was 
challenged on the first day of the hearing, February 6, 1956, 
as insufficient to sustain its burden of proof, United’s coun- 
sel stated: 


‘This testimony is prepared and does come within the 
limits of the Commission’s Opinion No. 269.74 (R. 
201.) 


But Opinion No. 269 was the decision in Panhandle 
Eastern Pipe Line Company, 13 FPC 53, which this Court 
had already reversed as the City of Detroit case. 


Although the Act requires that the Commission decide 
such rate increases ‘‘as speedily as possible” (Section 
4(e)), the proposed remand will lead only to another stage 
of the endless litigation to which United’s customers are 
subjected, unless the customers agree to settlement. Here, 
United, having under the Act ‘‘the burden of proof to show 
that the increased rate or charge is just and reasonable’’ 
(Section 4(e)) chose throughout 14 months of hearings 
(February 1956 to April 1957) and thereafter to adhere to 
an invalidated Commission opinion in preference to the rul- 
ings of this Court, even after certiorari was denied on 
October 8, 1956, in the City of Detroit case and rehearing 
was denied on November 19, 1956 (352 U.S. 829, 352 U.S. 
919). But the consequences fall not on United, which has 
already collected the rate increases, but on the consuming 
public who bear the expense of the further litigation. 


United is bound, like every litigant, by the evidence it 
chooses to introduce, and it is not entitled to a new trial for 


3 We have assembled in Appendix A, infra, for the convenience of the Court, 
the chronology of relevant events showing the significant dates as to the effec- 
tiveness of rates in issue, the hearings, and the collateral litigation. 


+The entire argument before the Fxaminer is reproduced as Appendix B 
to this Reply Brief. 
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the purpose of introducing evidence which it could have 
introduced at the first trial—absent special circumstances 
justifying its failure to introduce such evidence. United 
States v. Northern Pacific R., 288 U.S. 490, 494. Otherwise 
the Commission cannot decide rate increases ‘‘as speedily 
as possible’’ (Section 4(e)). 


There are no special circumstances here. United did not 
introduce evidence of economic justification of Union Pro- 
ducing’s rates and deliberately refused to follow the opinion 
of this Court in City of Detroit only because it insisted 
upon defying the administrative process and court decisions 
until certiorari was denied on every bit of collateral litiga- 
tion which conceivably might change the law as expressed 
in City of Detroit. This is a case for the straightforward 
application of the rule requiring dismissal against a party 
failing to carry its statutory burden of proof, as in Wash- 
ington Gas Light Co. v. Baker, 88 U.S. App. D.C. 115, 127, 
188 F.2d 11, 23, certiorari denied 340 U.S. 952, where this 
Court ordered a refund of all collections of the increased 
rates back to the effective date of such increase (see Man- 
date to U.S. District Court for D.C., dated March 29, 1951, 
D. Ct. No. CA 673-50). United has gambled for five years 
on its own novel theory as to affiliates’ gas. Having lost 
that deliberate gamble, it should not be permitted to reliti- 
gate at the expense of consumers. 


It is true that United on January 2, 1958, 16 months after 
the conclusion of the first rate case and 9 months after the 
second concluded (R. 22199-22207), moved to reopen the 
proceeding. This motion was properly denied by the 
Commission (R. 22313-22315). 


5There are not here ‘‘particular circumstances’? as in Bel OW Corp. v. 
Federal Power Commission, 255 F. 2d 548, CA 5, 1958, where the Court recog- 
nized the unsettled status of independent producer rate regulation in permit- 
ting a reopening. Here, throughout the hearings United was under the guidance 
of the well-established rule against inter-affiliate profits and the unambiguous 
City of Detroit ruling that evidence of the cost of gas production is required, 
at least as a point of departure, in fixing the allowance for gas produced by 
& pipeline company. 
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The motion requested a reopening: 


“so that evidence may be offered to support and sub- 
stantiate the amounts for cost of gas purchased from 
Union Producing Company included by United in its 
cost of service in the above two captioned dockets.”’ 
(R. 22205). 


The above-quoted statement is the whole of the description 
given of the proffered testimony. 


Section 1.33(a) of the Commission’s Rules of Practice 
and Procedure, which governed United’s motion to reopen 
and its disposition, provided: 

‘“‘At any time after the conclusion of a hearing in a 
proceeding or adjournment thereof sine die, but before 
entering and issuance by the Commission of a final 
order or rule, any party to the proceeding or staff 
counsel may file with the Commission a petition to 
reopen the proceeding for the purpose of taking addi- 
tional evidence. Such petition shall set forth clearly 
the facts claimed to constitute grounds requiring re- 
opening of the proceeding, including material changes 
of fact or of law alleged to have occurred since the 
conclusion of the hearing. . . .”’ 


From this rule it is clear that it was incumbent upon 
United to set forth with particularity the evidence it pro- 
posed to offer, to provide good and sufficient reasons why 
it had previously failed to present that evidence, and to 
show the materiality, relevance and competence of the 
evidence to the issue to which it was to be addressed. 
Kentucky Broadcasting Corp. v. F.C.C., 84 U.S. App. D.C. 
383, 386, 174 F.2d 38, 41. United’s motion met none of 
these requirements. It was, to say the least, vague and am- 
biguous (R. 22199-22207).° 


The motion recited the fact of this Court’s decision 
in the Mississippi River Fuel case on July 8, 1957, and the 


6United’s motion to reopen is printed in its entirety in Appendix C to 
this Reply Brief. 
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subsequent denial of certiorari by the Supreme Court on 
December 16, 1957. Mississippi River Fuel Corp. v. Fed- 
eral Power Commission, 102 U.S. App. D.C. 238, 252 F. 2d 
619, certiorari denied 335 U.S. 904. This Court’s decision 
and the denial of certiorari, however, did not ‘‘constitute 
grounds requiring reopening of the proceeding,’’ or ‘‘ma- 
terial changes of fact or of law’’ that occurred ‘‘since the 
conclusion of the hearing”’ because this Court’s decision in 
the Mississippi River Fuel case did not alter the require- 
ments of evidentiary proof with respect to United’s pay- 
ments to Union Producing. As previously noted, at all times 
during the hearing there was in effect the Commission’s 
long-established ‘‘no profits to affiliates’’ rule, as well as 
this Court’s decision in the City of Detroit case, both of 
which made it abundantly clear that evidence of Union Pro- 
ducing’s cost of production was necessary and that the evi- 
dence adduced by United’ was insufficient to sustain its 
burden of proof with respect to its payments to Union 
Producing. Although warned by objections to the evidence 
and by motions to dismiss, first filed in 1956, of its failure 
to sustain its burden of proof—of the necessity for cost 
evidence regarding Union Producing—United elected to 
ignore these warnings and to insist that they had no appli- 
cation to United’s payments to Union Producing (Missis- 
sippi Valley Main Br., p. 16, and see page 9, infra). 


Equally important, United’s motion failed to meet the 
requirements of Section 1.33(a) of the Commission’s Rules 
in not describing the nature of the evidence United pro- 
posed to adduce in support of its payments to Union Pro- 
ducing and gave no hint of the materiality, relevance and 
the competence of such evidence. A reading of the motion 
(App. C, infra) leaves one in substantial doubt as to 
whether United proposed anything more than the intro- 


7 United merely presented comparison of the weighted average price paid 
by United to Union Producing with the weighted average price paid by United 
to non-affiliated producers of gas and with the weighted average price paid by 
= i ager aia excluding United, to producers (Mississippi Valley Main 

» PP- . 


fos Ca Beeson? Sous ws. 
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duction of the rate schedules which Union Producing had 
finally filed on October 3, 1957, which filings the Commis- 
sion now confesses were insufficient to justify the allowance 
of the payments to Union Producing. 


This ambiguity was called immediately to the Commis- 
sion’s and United’s attention. For example, the Response 
to United’s motion by petitioner Mississippi Valley, after 
pointing out its failure to justify reopening under the Com- 
mission’s rules, stated (R. 22266-7) : 


‘As to particularity, the motion is vague and ambig- 
uous. On page 7, United states that ‘the filing by 
Union Producing Company of its contracts as rate 
schedules now makes possible proof of such schedules 
covering sales by Union Producing Company to 
United’. If we stop there it would appear that United 
wishes the hearings reopened simply for the purpose 
of offering in evidence rate schedules recently filed 
with the Commission by Union Producing Company, 
covering its sales to United Gas Pipe Line Company. 
But, in the very next breath, United states that the 


‘record should be reopened in the two captioned pro- 
ceedings, so that evidence may be offered to support 
and substantiate the amounts for cost of gas purchased 
from Union Producing Company included by United 
in its cost of service in the above two captioned dock- 
ets’, Does this mean that United has something more 
in mind? 


“In view of this ambiguity, the question may justi- 
fiably be raised as to whether United has reference to 
an intention to adduce evidence as to the cost of pro- 
duction of Union Producing Company or whether 
United merely has reference to the proffer of the rate 
schedules. If the former, it is incumbent upon United, 
as noted earlier, to be specific and, having failed to be 
specific to enable the Commission to act intelligently 
upon its request, from the viewpoint of materiality, 
relevance and competency alone, the motion must be 
denied. If United has reference only to the offer of 
the rate schedules themselves, then clearly there is no 
justification for reopening the proceedings, for the rate 
schedules, as just noted, do not meet the issue at all 
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which brought about the reversal in the Mississipn 
River Fuel case by the Court of Appeals for the Dis- 
trict of Columbia Circuit.’”* 


Even in the face of this, United did not choose to clarify 
its motion, but stood silent. 


It appears from the Commission’s order issued June 
20, 1958 (R. 22313-22315), denying United’s motion, that 
the Commission itself understood the motion as pro- 
posing no more than the incorporation of rate schedules 
by reference. For, the Commission having on its own 
motion reopened the record and incorporated such rate 
schedules, said (R. 22314): 


“In view of our action herein, no useful purpose would 
be served to grant United’s motion to reopen, and we 
find and determine that United’s motion to reopen 
should be denied.” 


This denial of the motion was proper. No other action 
could have been taken by the Commission with regard 
thereto because the motion did not specify the evidence 
to be adduced, did not show its materiality, relevance and 
competence, and did not show any material changes of fact 
and of law, occurring since the conclusion of the hearing 
that justified the reopening, and United refused to clar- 
ify it. 


Evidently, United intended no more than the incorpora- 
tion of the Union Producing rate schedules because United 
acquiesced in the Commission’s order of June 20, 1958, 
denying its motion to reopen. It has filed no application 
for rehearing and therefore could not seek a review in this 
Court (See cases cited infra, p. 27). The Commission’s 
order denying a reopening, therefore, has become final 


7a For a complete summation, in capsule form, of virtually every conten- 
tion supporting denial of United’s motion to reopen, see the Response of peti- 
tioner UGI reprinted in Appendix D infra. The petitioner Willmut filed a 
similar response (R, 22276-22278). 
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under the Act (Section 19(a)), and cannot be challenged 
by United. Had United actually intended to introduce 
evidence substantiating the Union Producing gas costs, it 
would have preserved its position by seeking rehearing of 
the Commission’s order, amplifying the evidence it pro- 
posed to offer. 


Thus, it is not the Commission’s denial of the motion to 
reopen that brought about a situation where United has 
failed to sustain its burden of proof. Rather, it was 
United’s course of conduct upon which it knowingly em- 
barked—to stand on the evidence it had adduced during 
the course of the hearings—come what may. Undoubtedly, 
this was United’s right. It is equally true, however, that 
this was at United’s own risk. It knew the penalty of 
failure to sustain its burden of proof but elected to proceed 
on that basis. It cannot now be heard to complain about the 
consequences of its own election. In the words of the Su- 
preme Court: ‘‘They sat silent and took the chance of a 
favorable decision on the record as made. They should not 


be permitted to reopen the case for the introduction of 
evidence long available and susceptible of production 
months before the Commission acted.’? United States v. 
Northern Pacific Railroad Co., 288 U.S. 490, 494. See also 
Meadow Gold Products Co. v. Wright, 108 U.S. App. D.C. 
33, 278 F. 2d 867, 868 (1960). 


We have pointed out that at the close of the hearings in 
each docket, petitioners moved to dismiss the rate 
increases for United’s failure to carry its burden of proof 
as to economic justification of its payments to Union 
Producing. These motions were not finally denied until 
the Commission’s order of January 4, 1961 (here under 
review). Since the Commission now admits that United’s 
evidence does not provide economic justification for these 
rates, it follows that the Commission erred in denying the 
motions to dismiss. 


Petitioners applied for rehearing of the denial of the 
motions to dismiss (R. 23253-23256, 23273-23280, 23310- 
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23314) and included this denial in their petitions for review 
to this Court. 


The Court should therefore reverse the Commission’s 
action and direct that the motions to dismiss be granted. 


B. United’s Customers Are Severely Injured By United's 
Deliberate Delay In Justifying Its Increased Rates Under 
the Natural Gas Act. 


The rate increases in question were collected over a 20- 
month period in 1956 and 1957, subject to refund. Five 
years of litigation have been consumed to obtain the final 
order here on review and now the Commission’s brief sug- 
gests that the hearings be reopened, for perhaps another 
five years of litigation. This is too much to ask of the 
consumers. It is now clear from the Commission’s deci- 
sion disallowing about half of the increase, and its confes- 
sion of error on income taxes, that the rates charged and 
collected were grossly excessive.’ It is also clear from the 
Commission’s confession of error on the Union Producing 


issue that the petitioners’ motions to dismiss in 1956 and 
1957 should have been granted. 


The two rate increase cases here are only the first two of 
seven which United has filed, and collected subject to 
refund, since 1955. Hearings are only now beginning on 
the next three, while the last two remain in abeyance. 
In each case United has collected the rate increase subject 
to eventual refund. Reopening of the instant rate in- 


8 Thus, the effect of dismissing the rate filings would be to preclude United 
from recovering the portion of the rate increases still surviving. It would not, 
as the Commission brief hyperbolically argues, preclude recovery by United 
of the much larger ‘‘cost of gas purchased from Union.’? (FPC Br., p. 17.) 
Upon dismissal of the two rate proceedings here involved, United would be 
entitled to retain all revenues collected at the level of rates in effect prior to 
the effective dates of the rates filed in Docket No. G-9547, the first of the rate 
proceedings herein involved. According to United’s brief (pp. 33-34), such 
earlier rates included an annual allowance of $14,152,326 for payments to 
Union Producing as compared to the annual amounts of $14,539,279 and 
$14,285,248 for the periods involved in Dockets G-9547 and G-10592 as allowed 
by the Commission in the order here reviewed. 
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creases, means further postponement of decisions in the 
later cases, while dismissal of the instant rate increases 
will facilitate disposition of the later cases. The collecting 
of pyramided, unresolved rate increases over a five to ten 
year period, becomes tantamount to non-regulation. The 
sums contingently collected, and not segregated, may ulti- 
mately exceed United’s financial ability to make refunds. 
The mechanics of refunds to ultimate consumers become 
overwhelmingly complex. Further delay in this case, 
means denying the Act’s protection to United’s customers 
and to their customers. 


There is no basis for the assertion in the Commission 
brief that on remand the controversy can be disposed of 
“‘without the need for lengthy additional hearings’? (FPC 
Br., p. 17)° unless it is anticipated that the customers, 
discouraged by the prospect of further lengthy hearings, 
will be coerced into a settlement, especially inasmuch as 
the Commission brief prejudges the affiliate’s rate issue 
in advance of seeing the evidence. Thus, the Commission 
brief forecasts a Commission decision on the basis of the 
same off-record evidence and so-called ‘‘extensive knowl- 
edge of the general levels of producer prices’’ upon which 
the Commission relied in its J: anuary 4, 1961, order, to which 
it now confesses error (FPC Br., pp. 17-18). The Commis- 
sion brief there says “it seems possible that petitioners have 
no real quarrel with the reasonableness of the June 7, 1954 
Union rates in and of themselves, but are solely interested 
in using the absence of scrutiny of those rates to mount 


®The Commission and United recognize that these proceedings have been 
unduly prolonged but would lay the blame therefor on the Memphis case litiga- 
tion (United Gas Pipe Line Company v. Memphis Light, Gas and Water Divi- 
sion, 358 U.S. 103). The facts, however, do not support this effort. The 
Memphis litigation did not interfere with the hearings before the Commission. 
They proceeded to a conclusion. The delay in the disposition of these proceed- 
ings was occasioned by the Commission’s orders, beginning on August 16, 
1957, postponing final briefs until January 14, 1959, for reasons unrelated to 
the Memphis litigation (R. 22186-22188, 22313-22315, for example). 
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their contention that United should now be foreclosed from 
recovering any of the cost of gas purchased from Union.” 


The Commission argues (FPC Br., p. 17) that Union 
Producing’s average June 7, 1954 rate of 7.06¢ to United is 
reasonable, when compared with the 6.78¢ average price 
resulting upon remand in the Mississippi River Fuel case. 
This comparison is, however, patently meaningless and 
provides no basis for the Commission’s suggestion. 


First, the Commission never found on remand in the 
Mississippi River Fuel case that United had established 
the reasonableness or the economic justification of the 6.78¢ 
weighted average or of any of the individual rates that 
produced the weighted average. The Commission merely 
accepted a proposed settlement which resulted in a 
weighted average price of 6.7844¢ per Mef, in order to 
bring the prolonged proceedings to an end, without, how- 
ever, carrying out this Court’s directive that the economic 
justification of the prices be established.” Neither Missis- 


sippi River Fuel Corporation nor the Staff agreed that 
United had established the reasonableness or economic jus- 
tification of Union Producing’s rates. Thus, the compari- 
son from which the Commission draws its conclusion is with- 
out significance. 


Second, the economic justification of Union Producing’s 
rates cannot be derived from weighted average costs, but 
only from scrutiny of the individual rates from Union 
Producing to United, particularly those of recent years 
which may have spiralled all out of proportion to cost of 
service or economic justification. A weighted average cost 
which combines rates that may be too high with lower rates, 
hardly establishes that the excessive rate is reasonable or 
economically justified. 


10 The Commission’s ‘‘Order Approving The Settlement and Terminating 
Proceedings,’’ issued September 11, 1958, on remand of the Mississippi Biver 
Fuel case is printed in full by United as Appendix A to its brief in this case. 
(United Brief, pp. A-1 to A-11) 
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Finally, the only Commission determination of the cost 
of pipeline gas production of a comparable period—that of 
Panhandle Eastern Pipe Line Company, pursuant to this 
Court’s City of Detroit decision—found an average cost 
somewhat above 4.2¢ per Mef, very much under the Union 
Producing settlement figure. (FPC Opinion No. 344, Pan- 
handle Eastern Pipe Line Co., April 27, 1961, mimeo p. 8). 


It follows that the Commission’s effort to prejudge the 
affiliate’s gas issue is unlikely to result in a ‘‘quick’’ dis- 
position of this proceeding on remand. Instead, the pros- 
pect is for years of further litigation and for severe eco- 
nomie injury to United’s customers which necessarily re- 
sults from non-regulation. This is the main vice in United’s 
ealeulated effort to avoid regulation, and a strong reason 
why its two rate increases should be dismissed, on the 
ground of United’s chronic failure to support them. 


I. IF THE PROCEEDINGS ARE NOT DISMISSED, THE DETER- 
MINATION OF A METHOD FOR ALLOCATING PURCHASED 
GAS COSTS SHOULD BE REMANDED FOR RECONSIDERA- 
TION BY THE COMMISSION. 


A. Allocation of Purchased Gas Costs Must Be Remanded For 
Reconsideration In the Light of the Record To Be Made 
In the Remanded Hearing. 

The Commission’s confessions of error require remand 
of the allocation issue, in the event this Court rules that 
there should be further proceedings before the Commission 
on the Union Producing issue, rather than dismissal of the 
rate filings. As we have already pointed out, the Com- 
mission now concedes that this case must be remanded for 
reconsideration of the cost-of-gas produced by United’s 
affiliate, and the proper treatment of tax savings arising 
out of United’s use of a consolidated tax return. The 
Commission, however, insists that the portion of its order 
determining the allocation method to be employed should 
be salvaged because this part of its decision, ‘limited to 
the record before it and the periods involved, does not 
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foreclose any party from demonstrating changed circum- 
stances in any of the subsequent proceedings.’? (FPC Br., 
p. 41) 


The difficulty with this argument is that it ignores the 
following basic facts: 


(a) The record on which the Commission decided the 
allocation issue undoubtedly will not be the same record 
after the Union Producing and tax issues are decided. It 
is virtually certain that the purchased gas expense which 
the Commission will eventually allocate at the conclusion 
of the remanded proceeding will differ significantly from 
the expense allocated on the record before this Court be- 
eause Union Producing costs, which the Commission has 
conceded were unlawfully determined, have been allocated 
in part both to the Central and the Jackson zones. If these 
costs are changed, the resulting cost allocation may be sig- 
nificantly affected. 


(b) It is also probable that on remand United will con- 


tend that since the actual experience of the 20-month locked- 
in period is available, these data, rather than any part of 
the record now before the Court, should be the basis for a 
disposition of the two rate filings. In fact, in filing its 
proposed rate schedules and plans for refunds in pur- 
ported compliance with Paragraphs (C) and (D) of the 
January 4, 1961, order (R. 23247-8), United bases its rate 
schedules and plans for refunds not on the record before 
this Court but on its alleged actual costs experienced in the 
20-month period. 


(ec) Finally, the Commission order directing the Exam- 
iner to determine ‘‘apart from the figures’? employed in 
Docket Nos. G-9547 and G-10,592, the ‘‘governing princi- 
ples’’ to be applied for allocating cost of service (R. 22582), 


11 United’s submittal in response to the direction of the Commission’s order 
herein claims actual purchased gas costs for the periods in question which 
differ, both in an amount and distribution as between zones, from the projected 
costs in the record before the Court. 


coat’ Migs ads Mae 
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makes it clear that the Commission never intended to limit 
its decision to the record before it and the periods here 
involved. This order specifically refers to data never 
introduced into evidence (R. 22582), and also states that its 
decision on allocation should make it possible to determine 
United’s later filings without hearings (R. 23247). We have 
pointed out that United, in purported compliance with such 
order, has submitted rates which it claims were calculated 
on the basis of the actual costs and the Commission’s Metb- 
od 8 allocation.” 


The Commission in confessing error as to the Union 
Producing gas cost determination has conceded in effect 
that the record here no longer supports its purchased gas 
expense allocation determination, since, as we have seen, 
it is impossible to determine what purchased gas expense 
ultimately will be assigned to United’s various zones for 
allocation purposes, and thus to appraise the fairness of 
the allocation method. It would be an anomaly to have 
parts of a rate order, the components of which add up to 


a single end result, decided on different and conflicting 
records, yet this is the result which the Commission seeks. 


The Commission has frequently recognized that under the 
Supreme Court’s Hope decision, F.P.C. v. Hope Natural 
Gas Co., 320 U.S. 591, 602, it is required to consider, inter 
alia, the end result of any particular cost allocation method 
in order to appraise its fairness and validity. In other 
words, it should not attempt to allocate costs without know- 
ing what those costs are. Northern Natural Gas Co., Opin- 
ion No. 342, March 7, 1961; El Paso Natural Gas Co., 22 
F.P.C. 260, 263; Union Oil Co. of Calif., 16 F.P.C. 100, 110- 
111. This does not mean that the result of the method is 
the sole determinant of its lawfulness or its appropriate- 


12 These recalculated rates show an increase in the Jackson-Central zone rate 
differentials of 280% over the period of United’s last seven rate filings (i.e. 
between the pre-G-9547 rates and United’s most recent filing, RP61-18), and 
result in an even greater differential during the 20-month period here in ques- 
tion than the rates originally proposed by United. 
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ness, but rather the actual impact of a theoretical cost al- 
location must be weighed in determining its validity. 


It is somewhat surprising, therefore, that the Commis- 
sion, itself, has not recognized in its brief the necessity 
for reopening the highly important purchased gas alloca- 
tion question, and holding that question open for determi- 
nation until such time as it has recomputed the purchased 
gas expense in the remanded proceeding. Under the result 
sought by Commission counsel, the Commission’s Examiner 
would necessarily be bound in these proceedings by the 
Commission’s allocation determination in any subsequent 
remanded proceeding, and the parties would be prevented 
from introducing any additional evidence bearing on this 
issue in the light of the new costs which might be de- 
termined. Consequently, the Commission would be deprived 
of the benefit of a reopened hearing on this question. Since 
we have shown that the hearings before the Commission 
were incomplete and inadequate on the allocation issue (e.g., 
Method 8 was not presented at all in the G-9547 record, and 


no witness supported that method in G-10592 with the re- 
sult that the impact and end result of the method is not as- 
certainable from the record), the Examiner and the Com- 
mission would be arbitrarily restricted in their reappraisal 
of the record. 


We submit, for these reasons, that should the Court 
remand the tax and Union Producing gas expense issues 


13 The inadequacy of the record is illustrated by the table at page 39 of the 
Commission brief which purports to demonstrate the impact of the rolling-in 
of purchased gas costs, and may prove misleading. First, the comparison there 
made is on the basis of averages of all costs, because purchased gas costs 
cannot be isolated in this record. Second, the significant comparison, and the 
issue in this appeal, is between Method 8 with the roll-in of purchased gas 
costs, and without the roll-in of such costs, and these cannot be compared on 
this record, even on an average cost basis. The comparison shown in the Com- 
mission brief is between Method 1 (a 3-zone system with roll-in of purchased 
gas costs) which is no longer in issue, and Method 8 (a 4-zone system without 
such roll-in). This comparison has no relevance here because the different 
zoning and the different allocations of transmission costs produce different 
results, irrespective of the roll-in issue. 
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to the Commission for reconsideration, it should also 
remand the issue as to the proper allocation of purchased 
gas costs, because it would be premature to decide this 
issue on the present record. Such a remand would not be 
based necessarily on a holding that the Commission’s allo- 
cation is proper or improper on the existing record, since 
that record will be modified in significant respects. Rather, 
the remand would be based on the twofold ground that the 
Court cannot pass upon the lawfulness of the Commission’s 
determination since it now has an inadequate record against 
which to appraise it, and the Commission would abuse its 
discretion in selecting an ailocation method to be applied 
to costs which have not yet been determined. 


B. Should the Court Reach the Issue, the Decision On Alloca- 
tion of Purchased Gas Costs Must Be Vacated Because Not 
Supported By the Existing Record. 

The Court need not reach the additional question of 
whether the existing record provides substantial support 
for the Commission’s allocation of purchased gas costs, if 


it decides—as we urge, supra—that the rate filings should 
be dismissed. Should the Court reach this question, we 
shall show that the existing record provides no support 
for the Commission’s departure from its usual practice of 
rolling-in purchased gas costs. 


The briefs of the Commission and the supporting inter- 
venors underline the Commission’s failure to provide in 
its order the necessary findings supporting its refusal to 
roll-in the gas purchase costs on United’s system. It is, of 
course, true, as petitioners have repeatedly stated in their 
briefs, that the Commission is free to choose among various 
methods of cost allocation, and has broad discretion in so 
doing. It is equally well established that the Commission 
must support its choice by findings and explanations of 
sufficient detail and clarity to permit intelligent appraisal 
of the Commission’s choice by a reviewing court. Colorado- 
Wyoming Gas Co. v. F.P.C., 324 U.S. 626, 634 (1945) ; Mis- 
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sissippi River Fuel Corp. v. F.P.C., 82 U.S. App. D.C. 208, 
163 F.2d 433 (D.C. Cir. 1947). Thus, when the Commis- 
sion’s methods of allocating certain pipeline costs were 
challenged as unsupported in the 1947 Mississippi River 
Fuel decision, supra, the Commission asserted, almost in 
the words of its brief in this case (pp. 33-36) that it is 
bound by no prescribed cost allocation formula, and that 
if the end result of a cost determination is ‘‘reasonable’’, 
the court cannot inquire further. This Court, in two opin- 
ions, vigorously rejected the Commission’s claim, holding 
inter alia (163 F.2d at 439) : 


“It is also true, and the Supreme Court has held, 
that judgment and discretion must control in the allo- 
cation of costs, because the matter is not an exact 
science. The discretion which must be exercised is 
that of the Commission. . . . Congress has forbidden 
arbitrary action and has imposed upon the courts a 
duty of review in that respect. Arbitrary action, if it 
means anything, means action not based on facts or 
reason. The discretion and judgment confided in the 
Commission must be exercised upon facts and for rea- 
son. The duty of review imposed upon the courts 
requires that the facts be found and the reasons stated. 
Otherwise, the courts cannot determine whether a given 
action is or is not arbitrary. 


‘“‘The Congressional provisions extend to compli- 
eated, difficult matters as well as to simple questions. 
The courts cannot evade their responsibility merely 
because the subject matter is obscure. And neither 
can they be required to probe the minds of the agency 
for unfound facts or unexpressed reasons. The coordi- 
nation of the two functions of administrative discre- 
tion and judicial review requires that the facts upon 
which the discretion is exercised, and the reasons, be 
clearly and completely stated. When the matter is 
complicated, the necessity is greater.” ** 


14 This Court, in its opinion denying rehearing, also stated (163 F.2d at 
451-452): 

“‘The Commission says, ‘The Court, unlixe the Commission, is not an 

expert body * * *.’? Be that as it may, the Commission, even though 

expert, is forbidden to be arbitrary. And the courts are directed to prevent 

it from being so. The Commission cannot, and we do not understand it 
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The requirement that the Commission explain clearly its 
reasons for adopting a particular allocation method is ac- 
centuated when the Commission, as here, has admittedly 
(Br. 33) departed from a long-settled practice of rolling-in 
the purchased gas costs of pipeline systems, even where 
major parts of the system cannot possibly receive gas from 
other significant and well defined system supply areas. See 
the examples cited in the brief of petitioner, Mississippi 
Valley Gas Co., pp. 42-47. 


Petitioners have pointed out tuat the Commission in its 
two prior orders relating to United’s system did not select 
a method for allocating the system’s gas purchase 
costs on the basis of a record and evidence before it. 
Rather, Docket No. G-148 (3 F.P.C. 402) involved a settle- 
ment of United’s original rate case in 1943, prior to con- 
struction of the expanded system, and in Docket No. G-1142, 
the Commission merely accepted the results of a general 
settlement of the pending rate increase proceedings, spe- 


cifically disclaiming any approval of the methods employed 
in reaching that settlement (13 F.P.C. 419-420). See Will- 
mut Brief, pp. 37-38. 


The sole example of a departure from the ‘‘rolled-in” 
rate method cited in the Commission’s brief (pp. 33-34) 
merely underlines our point. The Commission has uni- 
formly ‘‘rolled in’’ the purchased gas costs of the Pan- 
handle and Trunkline pipeline systems (see Mississippi 


to claim that it can, shield arbitrariness by averments of its own infalli- 
bility, by technical expressions, or by failure to state adequate reasons for 
its conclusions, This court, in the present case, has not reversed the con- 
clusions of the Commission, except in the procedural sense necessary to a 
remand. It has remanded tho case for clarification where clarity is not 
present, and for completion where incompleteness now exists, When the 
findings and conclusions are complete and clear, the court will then, if 
appropriate proceedings are brought, consider whether the ultimate rulings 
of the Commission are within the permissible bounds of its power. The 
Commission says that the court has substituted its judgment for that of 
the Commission. The court has not done so. That contention in the present 
case is merely the recitation of a favorite cliche of administrative tribunals 
whose findings and conclusions have been queried by a court.’’ 
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Valley Br., pp. 4445; and 10 F.P.C. 185 and 21 F.P.C. 
704). However, in Panhandle Eastern Pipeline Co., 13 
F.P.C. 53, 107, vacated on other grounds, 97 U.S. App. D.C. 
260, 230 F. 2d 810, the Commission decided not to charge 
Panhandle’s field customers in Kansas, Oklahoma, and 
Texas a rate reflecting gas purchase and production costs 
in the Howell, Michigan field, and in the Louisiana and 
Texas Gulf Coast area in which Trunkline purchases its gas 
supply, both over 1,000 miles distant from those customers. 
While this was certainly an exception to the Commission’s 
practice, it was supported by specified reasons explaining 
why the exception was made. It is a readily understand- 
able explanation which hardly justifies the failure to 
‘‘roll-in’’ the United system costs. See further, Brief for 
Federal Power Commission, No. 15,368, CADC, pp. 33-38, 
distinguishing certain additional isolated cases in which 
the Commission decided not to roll-in purchased gas costs. 


The Commission, as it must, admits in its brief (p. 33) 
that there are constant variations in flow of interzone gas 
on United’s system, which it now characterizes, however, 
as ‘‘minor.’”? It also appears to concede (p. 33) that 
United’s zones are all interconnected and that most of 
United’s zones derive at least some benefit from gas pro- 
duced in all other zones. It has thus apparently admitted, 
by these facts alone, that United’s system is far more 
‘integrated’? than many other systems whose gas pur- 
chase costs have been ‘‘rolled-in,” and that its diverse gas 
sources cannot be assigned to any particular group of cus- 
tomers or locality.** 


15 Thus, United’s witness Davis testified (R. 670B): 

*¢,., we do not allocate a particular facility or a particular supply or a 
particular area of supply to any particular customer and never have and 
therefore I cannot say to you that we would allocate any supply from any 
particular point to a particular customer because we don’t do that, That 
is a principle on which we have always operated and certainly you cannot 
operate a transmission system, in my opinion, and allocate facilities or 
allocate supplies to give [sic] customers.’’ 
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The sole ‘‘reason’’ given by the Commission in its 
order, presumably to justify its departure from long-set- 
tled practice, is the bare, conclusory statement that United’s 
two main 30” north-south lines, while admittedly intercon- 
nected, form two ‘‘separate’’ systems in the sense that the 
flow is northerly in both lines, and that no major exchange 
of gas between the two 30” lines took place during the test 
period (R. 23244-23245). As petitioners have pointed out 
in their briefs-in-chief, this, standing alone, is hardly an 
adequate explanation for the Commission’s departure from 
its almost uniform practice of rolling-in purchased gas 
costs, including sections of pipeline systems which derive 
their gas entirely from isolated sources. Further, the 
Commission’s reason ignores the fact that the 30” lines 
are merely part of the Jackson, Central and other zone 
facilities. The Jackson and Central zones themselves are 
interconnected. Gas flowed both ways between the Jackson 
and the Central zones during the periods here in question 
(R. 704B-705B, 718B), and between the Southwest and New 


Orleans zones (Mississippi Valley Main Brief, pp. 33-36). 


The Commission’s failure to explain its departure from 
a long-settled rule is further underlined by the fact that 
United, according to its own testimony, does not earmark 
any part of its gas supply or facilities for particular cus- 
tomers (Fn. 15, supra; R. 670B, 1456B). We have pointed 
out that the Commission found this to be the fact in Docket 
No. G-1447, certificating the two 30” lines (10 F-.P.C. at p. 
41; see quote, Mississippi Valley Br. 39) ; and this Court’s 
1957 decision in Mississippi River Fuel Corp. v. F.P.C., 102 
U.S. App. D.C. 238, 252 F. 2d 619 (1957), certiorari denied, 
335 U.S. 904, rested in part on its approval of Commission 
findings that the gas supplied Mississippi River Fuel Cor- 
poration through United’s western 30” line (terminating in 
Sterlington) could not be assigned to any particular supply 
source, in that ‘‘United’s properties are integrated and 
interconnected’’ (252 F. 2d at 623). It is instructive to 
read in this connection the Commission’s brief in the 1957 
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Mississippi River Fuel case, supra, which argues vigor- 
ously and with elaborate documentation that ‘‘United’s 
properties are operated as an integrated whole for the 
benefit of all its customers. That is to say, all of its gas 
resources form a common pool for all customers of the 
system.’’? Brief for F.P.C., No. 13199 CADC, pp. 10-16. 


This Court has held in the 1947 Mississippi River Fuel 
decision, supra, that the Commission is under a special 
obligation to explain clearly and in detail its reasons for 
a departure from an earlier well-settled rule (163 F.2d at 
443, 444): 


“‘The Commission was not bound to the established 
demand-commodity formula, even though an undeviat- 
ing pursuit of an established path would lend itself 
to facility of understanding. It chose in this case to 
depart from the established concepts; that is, from 
the established definitions of the factors which com- 
prise the formula. So it cannot say that its allocation 
is proper merely because the named formula is proper. 
When the Commission purports to act upon ‘the exer- 


cise of informed judgment,’ apart from established 
criteria, it must make clear and complete the findings 
and the reasons which lead to its conclusion. ... 


“The meaning of the new definition of ‘demand 
cost’ is not sufficiently clear for us to test its validity. 
Where, as here, the Commission rejects all formulae 
used in the testimony and those heretofore followed 
by it and the courts, the nature of the new proposal 
must be clear enough for the courts to exercise the 
function of review imposed on them by the statute.’’ 


See also State Corporation Comm. v. F.P.C., 206 F.2d 690 
(8 Cir. 1953), diseussed infra. 

It follows that the Commission was required as a mini- 
mum to explain why, when it rolled-in the purchased gas 
costs on the Kansas-Nebraska, Panhandle, and El Paso 
systems,” all of which have customers receiving gas exclu- 


16 These are only a few of many. See Mississippi Valley Br. 42-47, and 
Battle Creek Gas Co. v. F.P.C., 108 U.S. App. D.C. 209, 281 F.2d 42 (1960). 
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sively from a single, separate source, it has not done so 
on United’s system where admittedly all ‘‘gas resources 
form a common pool for all customers of the system.” 


The Commission’s order is equally silent as to its rea- 
sons for overturning the detailed findings of the Presiding 
Examiner, who had presided in the Docket No. G-1142 rate 
case, and had long familiarity with United’s system. While 
the Commission, of course, is empowered to set aside the 
Examiner’s findings, no matter how meticulous or carefully 
drafted, it is required to give its reasons for so doing. 
The findings of the Examiner in this case as to the proper 
method of handling purchased gas costs were entitled to 
unusual weight in view of the care in which they had been 
prepared and documented, and the Examiner’s unique 
familiarity with the system, and also because they were 
based directly on testimony of an expert and unbiased staff 
witness (R. 915B-916B, 22803). Nonetheless, the Commis- 
sion’s order, except for a few conclusory statements of 
disagreement (R. 23244-45), makes no effort to examine the 
Examiner’s findings in the light of the record and to show 
why they are unsupported. The Eighth Circuit, in the lead- 
ing case, State Corporation Comm. v. F.P.C., 206 F. 2d 690 
(1953), vacated a Commission rate of return determination 
because of the Commission’s failure to support its de- 
parture from Commission precedent. The court pointed 
to the fact that the Examiner had based his decision in part 
on the testimony of an unbiased Commission expert, and 
that the Commission in overturning the Examiner’s find- 
ings had significantly failed to discuss considerations which 
it had held controlling in earlier cases dealing with the rate 
of return question. Here, in striking parallel, the Commis- 
sion has overturned the Examiner’s findings ** based on 


17 The Commission’s casual rejection of the Examiner’s careful and thorough 
treatment of this issue must be evaluated in the light of Universal Camera 
Corp. v. N.L.B.B., 340 U.S, 474, 496: ‘“We do not require that the examiner’s 
findings be given more weight than in reason and in the light of judicial 
experience they deserve. The ‘substantial evidence’ standard is not modified in 
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the testimony of an unbiased Commission expert that 
United’s gas purchase cost should be rolled-in. In so 
doing, it has departed from its existing policies, yet it has 
significantly failed to discuss various factors which it has 
held controlling in previous cases. These are well sum- 
marized in Brief for Federal Power Commission, Battle 
Creek Gas Co. v. F.P.C., CADC No. 15,368, pp. 26-38. 


As this Court noted in Mississippi River Fuel, supra 
(163 F.2d at 447): 


“In the present case the Commission has rejected 
the depreciation allocation study of its staff. We are 
not supplied with any clear idea as to why or how 
the Commission, rejecting the expert evidence before 
it, simply divided the whole depreciation charge into 
halves and allocated one half to demand and the other 
half to commodity. No finding of fact supports the 
conclusion. We are supplied with no data with which 
to test its validity.”’ 


In sum, we submit that neither the Court nor the parties 


in this case can determine from the Commission’s order 
the actual bases for its decision not to roll-in United’s gas 
purchase costs. The brief of Commission Counsel, while 
it is full of lawyer-like attempts to rationalize and buttress 
the Commission’s decision * is no substitute for the Com- 


any way when the Board and its examiner disagree. We intend only to rec- 
ognize that evidence supporting a conclusion may be less substantial when an 
impartial, experienced examiner who has observed the witnesses and lived 
with the case has drawn conclusions different from the Board’s than when he 
has reached the same conclusion. * * *’? 


18 Thus, counsel relies on United Gas Pipeline Co. v. Louisiana Public Service 
Commission, — La, —, 130 So.2d 652, (1961) which reversed a decision of the 
Louisiana Public Service Commission determining United’s ‘‘New Orleans’’ 
zone gas purchased costs on the basis of United’s systemwide average costs. 

The Commission argues (Br. p. 35) that ‘‘The conclusion that the Com- 
mission could rationally adopt Method 8 as a basis for allocating gas purchased 
costs is reinforced by the fact that the Supreme Court of Louisiana, proceeding 
entirely independently, has reached the same conclusion.’? The Commission 
overlooks the fact that Method 8 was never approved by the Louisiana court, 
since it was never presented either to the court or the Public Service Commis- 
sion. Method 8 involves rolling-in the gas purchase costs separately within each 
of United’s four zones, including the cost of gas purchased within the ‘‘South- 
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mission’s findings and reasoning which this Court, as well 
as other federal courts, have repeatedly said must support 
a major decision of a regulatory body. 


Thus, we do not know why the Commission has rejected 
the Examiner’s appraisal of the record; why it has dis- 
agreed with the testimony of its unbiased expert; why it 
has rejected its own earlier findings as to United’s system; 
and why it has concluded that it should not roll-in United’s 
gas purchase costs although United’s system is fully inter- 
connected, and it has done so in virtually every other pipe- 
line case, including many systems whose gas supply is less 
integrated than United. 


We need not argue here that the Commission is wrong 
in its purchased gas allocation determination, although we 
believe, of course, that it is. That question, although it 
is argued extensively in the Commission’s brief, is not 
necessarily before this Court. We do say that the Com- 


west Zone’’ covering a broad area along the Gulf Coasts of both Texas and 
Louisiana. (Mississippi Valley Br., App. A.) The Louisiana court’s decision is 
based on a six zone United system in which the Gulf Coast costs are not rolled 
together, but are separated at the Louisiana-Texas border. This is the same six 
zone system which United advocated in the hearings before the Federal Power 
Commission (R, 22810) but which was rejected by the Federal Power Commis- 
sion. The Louisiana court rejected systemwide roll-in of gas costs primarily 
because it refused to roll-in the Texas and Louisiana costs, stating: 


«*, . . we are forced to conclude that the allocation of gas costs in the 
instant case based in part upon low cost gas purchased in another state 
[i.c., Texas], none of which is used or useable in the rate zone [i.e., New 
Orleans] is arbitrary and destructive of a reasonable end result.’’ (130 
So.2d at 663) 


This holding equally condemns Method 8 adopted by the Federal Power 
Commission which does ‘‘roll-in’’ the Texas and Louisiana Gulf gas costs 
even though the flow of gas is from Louisiana into Texas. 

The Louisiana decision represents an extreme example of ‘‘ fragmentation’? 
of an integrated pipeline system, which has been uniformly condemned by the 
FPC; it is also probable that it was influenced by some of the conclusory 
language in the F.P.C. decision here, which we have shown has no record 
support. However, whatever its merits, it does not support adoption of the 
Commission’s Method 8, but rather condemns Method 8, which does not entirely 
segregate the Louisiana gas purchase costs, 
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mission has not adequately supported its determination. 

For this reason, the Commission’s order must be vacated 
in this respect and remanded for further consideration by 
the Commission. 


III. IN THE EVENT THE INCOME TAX ISSUE IS REMANDED, THE 
REMAND SHOULD BE LIMITED TO THE DETERMINATION OF 
THE TAXES ALLOWABLE ON THE CONSOLIDATED BASIS 
ACTUALLY USED.19 


The status of this income tax issue is similar to that of 
the Union Producing issue, pp. 1 to 13, supra. The Commis- 
sion confesses as error that the evidence of record cannot 
support its determination of allowable income taxes (FPC 
Br., pp. 19-22). While the record establishes that United 
participates in the filing of a consolidated return, which 
reduces its actual tax, the only evidence introduced by 
United was of the tax which theoretically would have been 
due had United filed on a separate tax return basis. The 
Commission, therefore, proposes that the tax issue be 
remanded. Remand, however, would be appropriate only 
if this Court determines that there should be a remand for 
further hearings and not a dismissal of the two rate filings 
by reason of the confession of error on the Union Produc- 
ing gas payments issue. 


However, if the Court determines on the Union Producing 
issue that the case is to be remanded and reopened, the tax 
issue should nevertheless not be remanded on the basis 
suggested in the Commission’s brief. 


The Commission proposes (FPC Br. 22) that its order be 
set aside and the matter be ‘‘remanded to the Commission 
for further proceedings to determine whether the savings 
from the use of the consolidated return should be consid- 
ered in the computation of United’s tax allowance and to 
receive necessary evidence.’’ Mississippi Valley agrees, 


19 This issue was raised only by Mississippi Valley and not by the other peti- 
tioncrs, This section of the reply brief, therefore, is necessarily presented only 
by and on behalf of Mississippi Valley. 
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of course, that the order must be set aside. It disagrees, 
however, that the question on remand is whether United’s 
tax allowance should be determined on a separate tax 
return or a consolidated tax return basis. 


This question was decided by the Commission in the 
orders here on review. The Commission did not disagree 
that the tax allowance should be determined on a consoli- 
dated tax basis. It held only that the record did not enable 
it to make such a determination on a consolidated tax basis. 
It, therefore, made an allowance on a separate return 
basis—the only basis presented in the record by United 
and the Commission’s Staff. 


The remand, therefore, must be limited to the determi- 
nation of United’s tax allowance, for the test periods 
involved, on the consolidated tax basis which is the actual 
basis upon which United files and pays federal income 
taxes. 


Similarly, contrary to the Commission’s suggestion 
(FPC Br., p. 22, note 11), the question of whether the inter- 
est deduction for tax purposes should be United’s or its 
parent’s interest costs is not open on remand. The Com- 
mission, by its order issued January 4, 1961 (R. 23245), 
rejected United’s contention that the interest deduction in 
the tax computation should be based upon its parent’s 
interest costs. United filed no application for rehearing 
and this point is, therefore, no longer open.** FPC v. 
Colorado Interstate Gas Company, 348 U.S. 492, 498; Pan- 
handle Eastern Pipe Line v. FPC, 324 U.S. 635, 649, 650- 
651; Sunray v. FPC, 364 U.S. 137, 156-157; Dayton Power 
and Light Co. v. FPC, 251 F.2d 875, 102 U.S. App. D.C. 
164; Street v. FPC, 277 F.2d 357, 107 U.S. App. D.C. 327. 


20The Commission mistakenly suggests that this question is related to the 
consolidated tax return issue. As the Commission’s order of January 4, 1961, 
discloses (R. 23245), however, this question was related to the manner in 
which United’s rate of return was determined, As to rate of return, United 
also filed no application for rehearing. 
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CONCLUSION 


We urge for the reasons set forth in Part I, supra, that 
the Commission order be vacated and United’s rate filings 
be dismissed. Should the Court reach the issue of the 
allocation of United’s gas purchase costs, we urge that this 
issue, as well as those on which the Commission has now 
confessed error, be remanded for further consideration 
by the Commission. 


Respectfully submitted, 


Bryce Rea, Jr. JoHNn M. KUYKENDALL, JR. 
Tromas M. KNEBEL Deposit Guaranty Bank Building 
919 Munsey Building Jackson 1, Mississippi 
1329 E Street, N. W. a 
Washington 4, D. C. REUBEN GOLDBERG 
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APPENDIX A 
Relevant Chronology 


(1) Effective dates of rates in issue. At issue herein are 
general rate increases denominated by the Commission as 
Docket Nos. G-9547 and G-10592, and made effective and 
collected, subject to refunds, as follows: 


(i) In Docket G-9547 the filing was made on Septem- 
ber 30, 1955, and the non-suspendible rates for resale 
for industrial use only (‘‘industrial resale rates’’) 
became effective November 1, 1955, while the bulk of 
the rate increase became effective April 1, 1956. The 
industrial resale rates remained in effect through 
June 15, 1956, and the other rates remained in effect 
through November 15, 1956. Thus, all the G-9547 
rates were collected for 714 months. 


(ii) In Docket G-10592 the filing was made on May 
15, 1956, and the industrial resale rates were in effect 
from June 16, 1956 through June 30, 1957, while the 
other rates were in effect from November 16, 1956 
through November 30, 1957. Thus, all the G-10592 
rates were collected for 1214 months. 


(2) Hearing dates below. The dockets were heard sep- 
arately, but seriatim. Hearings in Docket No. G-9547 
began February 6, 1956, and ended October 31, 1956. There 
were 32 volumes of transcript with a total of 4291 pages. 
Hearings in Docket No. G-10592 began September 24, 
1956 and ended April 9, 1957, with 16 volumes of transcript 
and 1899 pages. Thus, the hearings extended over some 
14 months from February 1956 to April 1957. 


(3) Union Producing Company litigation. This involved 
Union’s resistance to filing its contracts and rates as of 
June 7, 1954, as rate schedules in accordance with the 
Commission’s orders No. 174, 174A and 174B. On Decem- 
ber 20, 1954, Union obtained a District Court injunction 
against enforcement of the order against it, Union Pro- 
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ducing Co. v. F.P.C., 127 F. Supp. 88. This was reversed 
by this Court on January 30, 1956. F.P.C. v. Union Pro- 
ducing Co., 97 U.S. App. D.C. 223, 230 F.2d 36. Certiorari 
was denied on May 7, 1956, 351 U.S. 927. Union filed its 
June 7, 1954 rates on October 3, 1957, some 6 months after 
the close of the hearings below on April 9, 1957. 


(4) The City of Detroit case. This involved the ques- 
tion of the allowance in the rates of Panhandle Eastern 
Pipe Line Co. with reference to its production properties. 
The Commission issued its opinion No. 269 on April 15, 
1954, 13 FPC 53. This Court reversed the Commission on 
December 15, 1955, City of Detroit v. F.P.C., 97 U.S. App. 
D.C. 260, 230 F.2d 810, one and one-half months before the 
hearings below commenced. Certiorari was denied on Octo- 
ber 8, 1956 (352 U.S. 829), while the hearings on G-9547 
were still in progress. 


(5) The 1957 Mississippi River Fuel case. This involved 
the question of the allowance to United of payments for gas 
purchased from its affiliate Union Producing Co. in connec- 
tion with the determination of United’s rates in FPC 
Docket No. G-1142 which settled United’s rates as they 
existed immediately prior to the instant dockets. The 
Commission’s decision was issued November 8, 1955 (14 
FPC 353). On July 8, 1957, this Court reversed the Com- 
mission’s decision. Mississippi River Fuel Corp. v. FPC, 
102 U.S. App. D.C. 238, 252 F.2d 619. This was some three 
months after the close of the hearings below. Certiorari 
was denied on December 16, 1957 (355 U.S. 904). 


(6) The Memphis case. This involved the question of 
whether the instant rate increases might properly be ac- 
cepted for filing by the Commission under Section 4(e) of 
the Natural Gas Act. The Commission denied motions to 
reject the filings on October 2, 1956. This Court ruled on 
November 21, 1957, that the filings should be rejected. 
Memphis Light, Gas and Water Division v. FPC, 102 U.S. 
App. D.C. 77, 250 F.2d 402. The Supreme Court reversed 
this ruling on December 8, 1958, 358 U.S. 103. 
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APPENDIX B 


Excerpts From Transcripts in Docket No. G-9547 of the First 
Day of Hearing, February 6, 1956 (R. 200 to 205) 

200 Mr. Fletcher: Mr. Examiner, we offer Exhibit 
No. 28 in evidence. 

Presiding Examiner: Is there any objection to the re- 
ceipt in evidence of Exhibit No. 28 offered by United Gas 
Pipe Line Company, at this time? 

Mr. Goldberg: Yes, Mr. Examiner. It would seem that 
just from a mechanical review of the exhibit, I take it it 
purports to support the reasonableness of the cost of gas 
purchased from Union Producing. 

Am I right about that? 

Mr. Fletcher: Correct. 

Mr. Goldberg: It seems to me it is predicated on the 
type of data that the Federal Power Commission has re- 
cently held does not as a matter of law support the rea- 
sonableness of a claimed cost of gas. I have reference 
to the Forest Oil case, for example, and Sun Oil, I am 
reminded. 

On that basis, I would not only object to the exhibit as 
inadmissible as a matter of law, but the testimony is like- 
wise inadmissible as a matter of law. 

As I see it, the exhibit purports to claim reasonableness 
on the basis of reference to prices paid by others, which 
the Commission has said proves nothing. 

Presiding Examiner: I am sorry, I didn’t hear the last 
thing you said. 

Mr. Goldberg: Which the Commission has said 
201 proves nothing. 
Presiding Examiner: I will hear you, Mr. Fletcher. 

Mr. Fletcher: In the first place, Mr. Examiner, the cases 
to which counsel refers are cases by producers in which 
they sought approval. This is not a case by a producer. 
It is a case by a pipeline company in which it does under- 
take to discharge the burden of proof as to the reasonable- 
ness of the prices it pays. 
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Therefore I do not believe the situation is comparable. 
This testimony is prepared and does come within the limits 
of the Commission’s Opinion No. 269. 

Presiding Examiner: That is the Panhandle case. 

Mr. Fletcher: Yes. For that reason we think it is ad- 
missible. The objection again I conceive not to admissi- 
bility, but to weight. The question is whether it does 
discharge the burden that the pipeline company has to 
show the reasonableness. That is an issue that we will 
come to down the line, and when we come to that, we will 
be glad to go into it at length. 

But it seems to me that it is premature at this point. 

Mr. Goldberg: I would take issue with the claim that the 
objection runs to weight; even if testimony to support 
the reasonableness of the prices paid is material and rele- 
vant, it has to be proven by competent testimony. 

Our position is this isn’t competent testimony 

202 under the Commission’s decisions. I don’t think 

that the distinction is valid that the Commission 
made its statements in producer cases. 

Presiding Examiner: I will hear from Staff counsel. 

Mr. Kaplan: Mr. Examiner, I should very much prefer 
to do a bit of thinking on this topic, and when I say ‘‘a bit 
of thinking,’’ I may possibly make a couple of comments 
in the morning after I have thought the thing through, for 
two reasons: One, present Staff counsel happened to be 
on one of the cases in that Forest Oil, Sun Oil. Union Oil, 
and a number of problems have arisen in those cases. In 
view of those problems, and the problem posed now with 
the objection and statement of Mr. Fletcher, I would feel 
impelled, if you will indulge me in that, to give it some 
thought, if I may put it plainly—sleep on it until tomorrow 

morning. 
203 Presiding Examiner: As I recall the situation in 
Forest Oil and Union Oil, the situation was this. 
The Hearing Examiners received evidence of this charac- 
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ter and a motion was thereafter made to dismiss. The 
motion was referred to the Commission. 

The Commission, however, did not dismiss, did issue an 
opinion, but referred the matter back to the Hearing Exam- 
iner, as I understand it, for the taking of further proof. 

Now, it would seem to me that while the Commission 
indicated that it was not satisfied that the proof which had 
been theretofore offered was adequate, it did not indicate— 
I would gather—that the proof was irrelevant. 

The problem I think does not relate to competency, but 
to what value or weight will be given to this testimony. 
The Commission, as J understand it, in the Union case 
held that evidence of this character was inadequate for it 
to pass upon the question of price. 

I don’t know what additional proof, if any, United 
intends to offer on this particular phase of the matter. 
My present inclination is not to strike it. I don’t wish in 
any way to deprive you, Mr. Goldberg, of stating fully 
what your position is and if you have anything further 
to add, I will be glad to hear it now. 

Mr. Goldberg: I just would like to add this. Mr. Exam- 

iner, I stated that I was not resting on materiality or 
204 ~=relevancy, but on competence. 
Presiding Examiner: I thought I had addressed 
myself to competence. 

Mr. Goldberg: I think the Commission made it pretty 
clear that if they had to dispose of the Forest Oil and 
the Sun Oil and the Union Oil cases on the record as it 
then stood, they would have to hold as a matter of law that 
the motion to dismiss that had been made should be granted. 

That is tantamount to saying that the proof that had 
been entered was not competent proof to establish reason- 
ableness. 

Now, they said, ‘“We won’t do that. We will give them 
another chance.” It seems to me the mere fact that the 
Commission gives them another chance to bring forward a 
different kind of proof does not alter the character of the 
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proof offered, namely, the Commission holds it incompe- 
tent. It remains incompetent. 

Presiding Examiner: I will tell you, Mr. Goldberg, I 
don’t so interpret the Commission’s opinion. I would 
interpret the Commission’s opinion to mean that they held 
that the proof was inadequate but not necessarily incom- 
petent. I think there is a difference between inadequacy 
and incompetency of proof. 

I think it may have a relation to the quality as well as 

the quantum of proof. I would not be inclined to 
205 _ ~—sreject this exhibit at this time. 
Have you concluded, sir? 

Mr. Goldberg: Yes, I have. 

Presiding Examiner: Is there any other counsel who 
wishes to express himself with regard to Exhibit No. 28, 
which has been offered by United? 

T hear no response. Exhibit No. 28 will be received in 
evidence. 


APPENDIX C 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket Nos. G-9547 and G-10592 
In the Matter of: 


Ustrep Gas Prre Live Company 


Motion To Re-Open Hearings and To Extend Briefing Dates 
(Filed January 2, 1958) 


Now comes United Gas Pipe Line Company (United) 
and moves the Commission to re-open the record in the 
above two proceedings for the taking of further proof, to 
extend the filing date of briefs presently scheduled, and, 
to authorize the Presiding Examiner, upon conclusion of 
such farther hearing, to re-set and revise briefing dates, 
and for grounds shows: 
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[1.] 

On August 16, 1957, the Commission, by order in the 
above two proceedings, directed that the filing date of the 
Staff’s and Intervenors’ initial briefs be postponed until 
thirty (30) days after final disposition of the Petition for 
Review in the case of Mississippi River Fuel Corporation 
v. Federal Power Commission, United Gas Pipe Line Com- 
pany, No. 13,199. Such order was in response to a motion 
filed by United because of Part I of that decision handed 
down by the Court of Appeals for the District of Columbia 
Cireuit on July 8, 1957. 


[2.] 

Subsequent to the decision of July 8, 1957, the Commis- 
sion filed a Petition for Rehearing for correction and 
clarification of factual errors in Part I of such decision. 
United likewise filed a motion, not only for correction and 
clarification, but for reconsideration and affirmance of the 
Commission’s order under review. Mississippi River Fuel 
Corporation (Mississippi River) also sought rehearing on 
all parts of said opinion other than Part I. In general, 
United’s and the Commission’s petitions were addressed 
to the question of the amount allowable to United as the 
cost of gas purchased from its affiliate, Union Producing 
Company. Mississippi River’s petition was addressed to 
the Court’s affirmance of the Commission’s order rolling 
together two certain contracts between Mississippi River 
and United, and dealing with certain terms to be included 
in, and deleted from, said rolled together contract there- 
after to apply. 

The Court denied Mississippi River’s petition for rehear- 
ing. It granted clarification through a supplemental opin- 
ion, which corrected certain of such factual errors. It 
otherwise denied petition for rehearing on Part I of such 
decision. 

Thereafter United timely filed with the Supreme Court 
of the United States, a petition for Writ of Certiorari to 
Part I of said opinion, dealing with the amount properly 
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allowable for gas purchased from Union Producing Com- 
pany. Mississippi River timely filed a petition for Certio- 
rari addressed to the remainder of said decision. On 
Monday, December 16, 1957, the Supreme Court denied 
both petitions for certiorari, thus setting in motion the 
time within which Staff’s and Intervenors’ briefs should 
be filed. 
[3.] 

Meanwhile, on 3 October 1957, the Commission at Docket 
G-10060 issued a show-cause order to Union Producing 
Company in which it adjudged and declared Union Pro- 
ducing Company to be an independent producer of natural 
gas in accordance with the definition thereof in Part 154 
of its Regulations. Pursuant thereto, Union Producing 
Company on 31 October 1957 filed its gas sales contracts as 
rate schedules in accordance with Order 174-B. Such 
filing included those contracts providing for sale of natural 
gas to United. By such filing, the prices as of June 7, 
1954, were made applicable in accordance with Order 
174-B. 

[4.] 

While the above captioned proceedings were in course 

of hearing, the situation was as follows: 


(a) Union Producing Company in good faith continued 
to contest and deny that it was subject to the jurisdiction 
of the Commission. The contentions of Union Producing 
Company were asserted both in the courts and in Docket 
G-10060, which this Commission subsequently instituted 
to determine whether it might be a natural gas company. 


(b) During such period of time, and until 31 October 
1957, Union Producing Company did not file its gas sales 
contracts as rate schedules, because of its contentions 
denying jurisdiction of the Commission over it. Accord- 
ingly, it was not possible for United to offer in the record 
of the two captioned proceedings any filed schedules cov- 
ering the sale by Union Producing Company to United of 
natural gas. United’s ability to so offer arose for the first 
time upon the filing by Union Producing Company, which 
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occurred after completion of hearings in the above cap- 
tioned proceedings, and in the interval following the issu- 
ance of this Commission’s order of August 16, 1957, and 
before denial by the Supreme Court of Petition for Writ 
of Certiorari set in motion the thirty (30) days provided 
for in the order of August 16, 1957. 


(ec) United in offering its proof in the two captioned 
proceedings, offered proof consistent with and in the light 
of the decisions of this Commission in Opinion 277, issued 
in Docket G-1142, et al, in the Matters of United Gas Pipe 
Line Company, and in the light of the Commission’s affirm- 
ance of Presiding Examiner Binder’s decision in the sub- 
sequent hearings at Dockets G-1142 and G-2019, which 
Opinion 277 ordered for Mississippi River. 


In Opinion 277, the Commission approved settlement of 
Dockets G-1142, et al, based upon exhibits which used con- 
tract prices in contracts then applicable between Union 
Producing Company and United. This use Opinion 277 
expressly approved. 


In the subsequent hearing ordered for Mississippi River, 
the Staff of the Commission offered proof, which United 
adopted, of the contract prices between Union Producing 
Company and United, together with proof of payments 
made by United to non-affiliated vendors, and proof of 
prices made by other natural gas companies subject to the 
jurisdiction of the Commission to producers in the same 
areas and fields from which Union’s gas was produced. 
The Presiding Examiner in his opinion and decision eval- 
uated this evidence, and concluded that it presented objec- 
tive criteria which established the justness and reasonable- 
ness of the prices so paid. This decision necessarily pro- 
ceeded from the premise that such prices did not consti- 
tute any inequitable, unreasonable, or excessive payments 
in the light of the affiliation between Union Producing 
Company and United. This decision, as pointed out, the 
Commission affirmed with express approval. 


(d) Accordingly, United offered in the two captioned 
proceedings evidence of the same kind and quality ap- 
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proved in Opinion 277, and found to be proper and sufii- 
cient by the Presiding Examiner, affirmed by the Commis- 
sion, in the Mississippi River Fuel hearing. 


(e) As pointed out, the filing by Union Producing Com- 
pany of its contracts as rate schedules now makes possible 
proof of such schedules covering sales by Union Producing 
Company to United. United respectfully suggests that the 
record should be opened in the two captioned proceedings, 
so that evidence may be offered to support and substantiate 
the amounts for cost of gas purchased from Union Pro- 
ducing Company included by United in its cost of service 
in the above two captioned dockets. 


WHEREFORE, premises considered, United prays the judg- 
ment of the Commission of this, its motion, that the pro- 
ceedings in Dockets G-9547 and G-10592 be re-opened for 
further evidence as prayed, that briefing dates be extended 
and re-set, after such hearing, by the Presiding Examiner, 
and for such other orders as the Commission deems proper. 


Respectfully submitted, 


Usrrep Gas Prez Love Company 
By Tomas FLetrcHer 
Thomas Fletcher 

llth Floor Esperson Building 
Houston 2, Texas 
Attorney for United Gas Pipe 
Line Company 

Of Counsel: 


W. O. Crarx, General Counsel, 
Georce D. Fiszr, 

United Gas Pipe Line Company, 
P.O. Box 1407, 

Shreveport, Lonisiana. 

C. Hurrman Lewis, 

P.O. Box 1707, 

Shreveport, Louisiana. 
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APPENDIX D 


Answer of the United Gas Improvement Company Opposing 
Motion of United Gas Pipe Line Company to Reopen Hear- 
ings and to Extend Briefing Dates [R. 22230-22235] 


Comes now The United Gas Improvement Company 
(UGI) and pursuant to Section 1.33 of the Rules of Prac- 
tice and Procedure of this Commission opposes the motion 
of United Gas Pipe Line Company (United) to reopen 
hearings and to extend briefing dates. In opposition to 
such motion, UGI respectfully shows as follows: 


I 


United’s motion to reopen hearings does not comply with 
the provisions for reopening proceedings as set forth in 
Section 1.33 of the Commission’s Rules of Practice and 
Procedure. Paragraph (a) of that Section states as 
follows: 


‘“(a) Method of reopening.—(1) By parties. At any 
time after the conclusion of a hearing in a proceeding or 
adjournment thereof sine die, but before entering and is- 
suance by the Commission of a final order or rule, any 
party to the proceeding or staff counsel may file with the 
Commission a petition to reopen the proceeding for the 
purpose of taking additional evidence. Such petition shall 
set forth clearly the facts claimed to constitute grounds 
requiring reopening of the proceeding, including material 
changes of fact or of law alleged to have occurred since 
the conclusion of the hearing, and shall in all other respects 
conform as applicable to the requirements of §§ 1.7 and 1.15 
to 1.17, inclusive.’? (Emphasis added.) 


United’s motion points to no material change in the facts 
or in the law which occurred subsequent to the conclusion 
of hearings in these proceedings, and UGI contends that 
there have been no material changes in the law or facts 
which would justify reopening the proceedings at this 
late date. 


D2 
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The order affirming the Examiner’s decision subsequent 
to Opinion No. 277, which United asserts it relied upon in 
presenting evidence in these dockets, was issued on Novem- 
ber 8, 1955, in Docket Nos. G-1142, et al. Prior to that 
the Commission in its Opinion No. 269, issued In the 
Matter of Panhandle Eastern Pipe Line Company, had ap- 
proved the use of a field price approach in determining the 
allowance to be given a natural gas pipeline company for 
its own produced gas. 


However, on December 15, 1955, the Court of Appeals 
for the District of Columbia Circuit reversed the Com- 
mission’s decision in the Panhandle case and the Supreme 
Court denied certiorari. City of Detroit v. Federal Power 
Commission, 230 F. 2d 810 (D.C. Cir. 1955) cert. denied 
352 U.S. $29 (1956). Thus, long before hearings had con- 
cluded in either of these dockets, litigation in the City of 
Detroit case had terminated and Commission Opinion No. 
269 no longer could be deemed a valid precedent. In fact, 
before the conclusion of hearings in Docket No. G-10,592, 
on April 9, 1957, the Commission held that the City of 
Detroit case was controlling and that field price evidence 
alone was insufficient to sustain the burden of proof im- 
posed upon the applicant for increased rates under Section 
4 of the Act, even where the sale was made by an inde- 
pendent producer and arms-length bargaining existed. 
Union Oil Company of California, F.P.C. Docket No. 
G-4331, Opinion No. 300, December 6, 1956. After these 
decisions, there could be no doubt that United’s proof of 
payments to non-affiliated vendors, and prices paid in the 
same area by other pipeline purchasers, was inadequate to 
support United’s inclusion of its payments to Union as 
part of its cost of service. 


The Court’s Opinion in Mississippi River Fuel and its 
Order issued on September 19, 1957 modifying that Opin- 
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ion, reaffirmed City of Detroit and specifically declared its 
applicability to the United-Union corporate structure, and 
certainly constituted no change in the law. 


The Court stated in its September 19 Order modifying 
Part I of the Mississippi River Fuel decision as follows: 


««,,. A 100% affiliate stands in the same position as does 
the integrated producing ‘arm’ of a pipe-line company. 
Under the doctrine of the City of Detroit case United could 
not, on the record as it is now before us, use as costs the 
fair field price of gas produced by its affiliate, Union; a 
reconsideration by the Commission under the principles 
laid down in that case would be necessary. .. .”” 


‘¢_ |. The same course of reasoning which we followed in 
the City of Detroit case is applicable here. Therefore we 
think the Commission must at least inquire into the factual 
justification for the price increases paid by United to Union. 
By this we mean that to include the increased prices in the 
costs of United the Commission must at least determine 
that the increases were justified by reason of Union’s costs 


or by reason of some other stated end of the Natural Gas 
Act; the Commission must ascertain that they were not 
merely bookkeeping or intra-corporate-system adjust- 
ments.’? (Emphasis added) (Slip Opinion, pages 2 and 3.) 


There has been no change in the law after the conclusion 
of hearings on these proceedings; United cannot claim 
unfair surprise at the Mississippi River Fuel decision, and 
it should not now be permitted to reopen these proceedings. 


ii 


Nor does the fact that Union Producing Company 
(Union) has now filed its contracts with the Commission 
as rate schedules constitute a valid reason for reopening 
these proceedings. United already has introduced evidence 
of the prices paid to Union under its various contracts. 
The filings by Union are the same contracts, and in no way 
represent new evidence not previously available, which 
would justify reopening these already protracted proceed- 
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ings. Even if the filed rate schedules were of record, the 
mere use of such schedules to establish the validity of pay- 
ments for gas supplied by Union to United would not 
meet the test laid down by the Court in the Mississippi 
River Fuel case. 


As noted in the brief filed by UGI in these dockets on 
August 12, 1957, such rates have never been approved by 
the Commission, could not have been negotiated at arms- 
length, have not been shown to be just and reasonable in 
any acceptable sense of those terms, and, without an ade- 
quate showing that they represent more than ‘‘intracor- 
porate adjustments’? or ‘‘bookeeping entries’? may not 
he included as a cost to United. 


Moreover, the Commission should not overlook the cor- 
porate structure here involved in ruling on United’s motion 
to reopen. Union and United are 100% affiliated companies 
subject to a common control. Under these circumstances, 
it is difficult to understand why United, if it wished to 
proceed expeditiously to establish the validity of the in- 
creased rates sought herein, could not have secured from 
Union any evidence it regarded as essential to its case. 
Even if the introduction in evidence in this case of the 
rate schedules under which Union sells gas to United could 
of itself cure the fatal defect in United’s proof, it is 
obvious that Union’s persistent refusal to file such sched- 
ules with the Commission in accordance with its rules and 
regulations should not be regarded by the Commission as 
justification for further delay in determining rate-increase 
applications initiated by its affiliate, United. 


IV 


An applicant for a rate increase has the burden of proof; 
and if he fails to meet it, dismissal is proper. Mississippi 
River Fuel Corp. v. Federal Power Commission, 121 F. 24 
159 (8 Cir. 1941); Pacific Telephone and Telegraph Com- 
pany, 89 P.U.R. (NS) 414 (1950). United, without prej- 
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udice to its position in the Mississippi River Fuel ease, 
could have taken the position that financial evidence of 
Union’s costs or profits was not required and still have 
offered the material. It would have sacrificed nothing, and 
would have provided an adequate record to determine the 
validity of its rates. It should not, however, after com- 
pleting its case, now be permitted to reopen because other 
litigation involving it has finally terminated in a reaffirm- 
ance of the law which existed when it tried the case—par- 
ticularly when it made no move to reopen promptly follow- 
ing the Cireuit Court’s Opinion in the Mississippi River 
Fuel case. There is absolutely no justification for any fur- 
ther delay in terminating these proceedings. 


Wuererorr, UGI respectfully prays that United’s motion 
to reopen hearings and extend briefing dates be denied, 
that these proceedings be dismissed and that United be 
directed to refund with interest monies collected by it un- 
der suspended rates in Docket Nos. G-9547 and G-10,592 
and that such other relief be granted as may be necessary 


or appropriate in the premises. 
Respectfully submitted, 
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MISSISSIPPI VALLEY GAS COMPANY, 
PHILADELPHIA ELECTRIC COMPANY, anp 
THE UNITED GAS IMPROVEMENT COMPANY, 
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v. 
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On Petition to Review Orders of the Federal Power Commission 


JOINT BRIEF FOR INTERVENORS, 
MISSISSIPPI RIVER FUEL CORPORATION. 
TEXAS GAS TRANSMISSION CORPORATION, and 
LOUISVILLE GAS AND ELECTRIC COMPANY 


COUNTERSTATEMENT OF THE CASE 


This brief will be devoted solely to the issue raised with 
respect to the method adopted by the Federal Power Com- 
mission (Commission) for allocating the costs of serv- 
ice of United Gas Pipe Line Company (United). United is 
a natural gas company, engaging in the transportation and 
sale of natural gas for resale in interstate and intrastate 
commerce. The cost allocation issue was decided by the 
Commission in its orders of January 4, 1961 and 
March 3, 1961? and has been attacked by each of the 


1In the Matters of United Gas Pipe Line Company, Docket Nos. 
G-9547 and G-10592. 


2 


petitioners ? in these consolidated cases. The intervenors 
filing this joint brief are here supporting the Commission’s 
orders which determined that the method of cost allocation 
which had been historically utilized for United’s system 
should be continued. 


A. Identification and Interest of Intervenors 


The intervenor, Mississippi River Fuel Corporation (Mis- 
sissippi River), is a ‘‘natural-gas company”’, within the 
meaning of the Natural Gas Act, operating a pipeline sys- 
tem in the States of Texas, Louisiana, Arkansas, Missouri 
and Illinois. It is one of United’s largest customers, pur- 
chasing approximately 60 per cent of its total supply from 
United at a point near Perryville, Louisiana, in United’s 
Central Rate Zone, at which point Mississippi River’s 
main transmission lines commence transporting gas to its 
market areas in Arkansas, Missouri and Llinois. 


The intervenor, Texas Gas Transmission Corporation 
(Texas Gas), is also a ‘‘natural-gas company”’ with a trans- 
mission system located in the States of Texas, Louisiana, 
Arkansas, Mississippi, Tennessee, Kentucky, Indiana, Ili- 
nois and Ohio. It is also a large customer of United, pur- 
chasing up to 201,680 Mcf* per day under United’s Rate 
Schedule PL-C and lesser quantities under United’s Rate 
Schedule PL-MF, all of which gas is likewise purchased in 
United’s Central Zone. 


The intervenor, Louisville Gas and Electric Company 
(Louisville), is a gas and electric utility which distributes 
natural gas in and around Louisville, Kentucky. In 1960, 
Louisville sold natural gas directly to approximately 170,- 
000 customers of which over 150,000 were residential con- 


2 Willmut Gas and Oil Company (Willmut), Mississippi Valley Gas 
Company (Mississippi Valley) and, jointly, Philadelphia Electric Com- 
pany (Philadelphia Electric) and The United Gas Improvement Com- 
pany (UGI). 


3 Unless otherwise stated, all volumes of gas used herein are computed 
at a pressure base of 14.9 pounds per square inch absolute. 
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sumers. Approximately 70 per cent of the gas sold by Louis- 
ville is purchased from Texas Gas under a contract pro- 
viding for the sale and purchase of up to 115,000 Mef per 
day (15.025 psia). 


The interest of each of these intervenors in this case is 
identical. Since the question of cost allocation involves the 
determination of the cost responsibility of various groups 
of customers, a shift from one cost allocation method to 
another can substantially increase or decrease the rates 
paid by particular groups without any material changes 
in total costs being incurred by the pipeline. In the instant 
case, the changes in allocation method advocated by the 
petitioners would seriously disrupt the relative cost re- 
sponsibility of the various groups of customers served by 
United to the substantial detriment of Mississippi River, 
Texas Gas, Louisville and their customers. 


B. Brief Description of United's System 


It is unnecessary to dwell at length on a description of 
the United pipeline system. It is graphically depicted in the 
map attached to the brief of the petitioner, Mississippi Val- 
ley, and was aptly described by United’s cost allocation 
witness at the hearing (R. 343-344): 


‘<The United system is also different. It is not essen- 
tially a single steel tube or group of steel tubes from 
gas source to major market. United did not grow as 
did the long line pipeline which created a market by 
building to it. United’s system was once many small, 
unrelated separately owned systems. The systems 
were joined together by inter-connections, loopings, 
ete. 


‘‘From this beginning, the system continued to grow 
and spread out to meet the opportunity of markets as 
they developed. Consequently it is a maze of pipe lines 
from hundreds of towns (sic) [fields] to many markets. 
Some of the lines are interconnected but others are not. 
These lines are classified variously as feeder lines, 
gathering lines, laterals, local transmission, major 
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transmission, and then there are two 31” (sic) [30”] 
lines that are in a nature of trunk lines or express- 
ways from supply to market.’’ 


There are several essential points with respect to this 
system which can hardly be disputed. It is unique; it is 
huge; it is sprawling. Unlike the usual pipeline system, 
such as those which run from the Gulf Coast into the 
market areas of the East, United’s system lies astride a 
large number of producing areas of the United States from 
which, in many instances, the gas supplies are used to serve 
local markets. In the case of the usual long line or ‘‘steel 
tube’’ type of system, all or most of the gas supplies are 
gathered together and commingled in a common stream 
prior to being sent along through the main transmission 
system to the markets. In summary, the United system is 
unlike any other natural gas system and the problem of 
cost allocation on that system is unique unto itself. 


C. History of Cost Allocation on United’s System 


In order to understand the setting of the instant cases 
before the Commission and the significance of the Commis- 
sion’s decision to continue to apply the historical cost 
allocation method for United’s system, we believe it im- 
portant to review the treatment of this subject for United 
as revealed by the Commission’s orders and opinions. 


The first oceasion for determining relative cost responsi- 
bility on United’s system occurred in 1943, soon after the 
passage of the Natural Gas Act. In that case, United Gas 
Pipe Line Co., 3 F. P. C. 402, the Commission reduced 
United’s rates by over two million dollars and, in the proc- 
ess, established rates for seven rate areas. 


Thereafter, in 1948, the Commission undertook a further 
investigation into the reasonableness of United’s rates and 
charges subject to the Commission’s jurisdiction. This in- 
vestigation, together with certain rate increase proceed- 
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ings and other rate matters, lasted a total of six (6) years 
and culminated in the Commission’s approval of a settle- 
ment among United, the Commission’s Staff, United’s cus- 
tomers (except Mississippi River), and all other parties. 
This approval, which was embodied in the Commission’s 
Opinion No. 277 (13 F. P. C. 398), determined that the 
Method 8 cost allocation proposed by the Commission’s 
Staff, which is the same method that was followed by the 
Commission in the instant proceedings, was wholly appro- 
priate (13 F. P. C. at 405-406) : 


“It is clear from a study of the exhibit pertaining to 
the allocation of the cost of service that the allocation 
procedures recognize and follow the principles adopted 
by the Commission in its Opinion No. 225, In the Matter 
of Atlantic Seaboard Corporation, Docket No. G-1175, 
et al., issued April 25, 1952, 11 F. P. C. 43, and in its 
Opinion No. 228, In the Matter of Northern Natural 
Gas Company, Docket No. G-1382, et al., issued June 11, 
1952, 11 F. P. C. 123.”’ 


A full rehearing was subsequently held because of the 
opposition of one of United’s customers, Mississippi River. 
The result of this rehearing was an extensive decision 
by the Presiding Examiner denying in all respects the 
claims of that customer (14 F. P. ©. 353). On the 
subject of cost allocation, the Examiner considered at 
length the claims to separate rates based upon ‘‘segre- 
gated’’ costs versus the evidence of the Commission’s 
Staff in support of its Method 8 allocation. The Ex- 
aminer adopted the Method 8 allocation and found 
that costs allocated on that basis were ‘‘. . . founded 
on sound principles and are correct.”? (14 F. P. C. at 400). 


The Commission affirmed the Examiner’s decision with a 
minor modification not here important.‘ A petition for 
review was then filed in this Court attacking, inter alia, the 
Commission’s cost allocation method. On that aspect of the 
case, the Commission was affirmed. Mississippi River Fuel 


oS 
414 FP. P.C. 406. 
» 


6 


Corp. v. Federal Power Commission, 102 U.S. App. D. C. 
238, 252 F.2d 619 (1957), cert. denied, 355 U.S. 904 (1957). 


D. The G-1447 Facilities 


In support of his rejection of Mississippi River’s claims 
to separate rates, based upon ‘‘segregated costs’, the Ex- 
aminer relied heavily upon the construction of certain 
facilities by United authorized by the Commission in Docket 
No. G-1447 and utilized by United for ‘‘general system 
purposes’? including additional sales to Mississippi River 
(14 F. P. C. at 391-400). Since these facilities are adverted 
to so often by the petitioners in this case to support their 
proposed new allocation method, it is important that the 
Court understand precisely what those facilities are and 
what their purposes were. The Commission’s opinion au- 
thorizing the facilities furnishes the full answers.° 


In Docket No. G-1447, United applied for authority to 
build approximately 1,005 miles of gas transmission pipe- 
lines and appurtenant facilities consisting of two major 
pipelines, one in the eastern and one in the western portions 
of its system. The west line would consist of approximately 
510 miles of 30-inch, 26-inch and 24-inch diameter trans- 
mission line extending from the Agua Dulce field in southern 
Texas northeasterly to the vicinity of Perryville, Louisi- 
ana.® Perryville is located in United’s Central Zone and is 
the point at or near which Mississippi River and Texas 
Gas purchase all of their gas from United.” The east line 
would consist of about 305 miles of 30-inch, 26-inch, 24-inch 
and 20-inch diameter transmission line extending from off- 


5 United Gas Pipe Line Co., 10 F. P. C. 35 (1951). 


6 This line would also be powered with compressors aggregating 42,200 
horsepower. 


7 Southern Natural Gas Company also purchases a portion of its sup- 
ply from United in the same vicinity. Texas Eastern Transmission Cor- 
poration purchases part of its supply from United at Longview, Texas 
in the Central Zone. 
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shore Louisiana to a point near Kosciusko, Mississippi.® 
Kosciusko is in United’s Jackson Zone and is the point at 
which Texas Eastern and Southern Natural make their 
major purchases from United. 


As a part of its proposal to construct these large diameter 
lines from the southern part of Texas to the northern part 
of Louisiana and from southern Louisiana to north central 
Mississippi, United proposed to sell an additional daily 
volume of 390,250 Mef to Texas Eastern and 150,000 Mef to 
Mississippi River at the Kosciusko and Perryville delivery 
points, respectively. 


The Commission’s opinion authorizing the facilities and 
services points out that: 


“United’s proposed project is designed for a better 
balancing of gas supply in relation to the concentrated 
markets which United now serves and intends to 
serve.’’ (10 F. P. C. at p. 41) 


To illustrate this point, the opinion contains a table show- 
ing the 1952-53 peak day requirements versus supply for 
each of the nine operating districts of United. This table 
shows, among other things, that the Monroe District, in 
the Central Zone, where deliveries are made to Mis- 
sissippi River, Texas Gas and Southern Natural, had 
a peak day sales requirement of 802,519 Mcf and a 
gas supply of only 91,700 Mef. Likewise, the Jackson 
District, which is the same as the Jackson Zone, had a peak 
day requirement of 837,300 Mef versus a supply of only 
230,300 Mecf. On the other hand, the two southern areas of 
the system had substantial gas supplies in excess of market 
requirements. Thus, it was apparent that the two proposed 
large diameter pipelines were necessary to move gas sup- 
plies to the north, one from southern Texas into the con- 
centrated market area of the Central Zone, and the other 


8 Compression totalling 20,800 horsepower would be installed on this 
ae ? line. 
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from southern Louisiana into the concentrated market area 
of the Jackson Zone merely to meet the market require- 
ments of the customers purchasing in those zones. 


In approving the proposed project, the Commission 
stated (10 F. P. C. at 42): 


‘We think that this concentration of major sources 
of gas supply in the southern portion of the United 
system requires the proposed transmission facilities in 
order to properly balance markets and supply in the 
existing system, and for the transportation of large 
volumes of gas from the southern part of the system to 
meet the requirements of customers now served and 
proposed to be served in the Monroe and Jackson dis- 
tricts.’” 


The significance of the purpose and utilization of the 
two 30-inch lines authorized in Docket No. G-1447 will be 
further developed in our Argument, infra, in connection 
with the Commission’s ‘‘two-system’’ finding. 


E. The Instant Proceedings 


The ink was hardly dry on the Examiner’s decision ap- 
proving the Method 8 cost allocation in United’s prior rate 
case® and the Commission had not yet affirmed that deci- 
sion? before United came to the Commission with a brand 
new method of allocation. Thus was the cost allocation issue 
born anew on United’s system. 


The first of the two rate increases here involved (Docket 
No. G-9547) was filed by United on September 30, 1955. 
The second (Docket No. G-10592) was filed on May 15, 1956. 
The total proposed rate increase to all jurisdictional cus- 
tomers in the two cases amounted to approximately 16 
million dollars annually. A portion of each of these in- | 


9 The Examiner’s decision was issued on July 21, 1955, 14 F. P. C. 353. 


10 The Commission’s order was issued on November 8, 1955, 14 F.P.C. 
406. 
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creases was attributable to increased purchased gas costs 
incurred by United, but another portion of the increases 
resulted from the application of a brand new method of 
cost allocation which shifted an additional part of the total 
cost burden upon jurisdictional customers. 


During the hearings in these proceedings, United pre- 
sented evidence in purported support of its new method of 
allocation. In response to this showing of United, the Staff 
of the Commission also came forward with a new method 
of allocation, its so-called Method No. 1. No claim was 
made by either United or the Staff that either method had 
ever before been proposed to the Commission for any sys- 
tem, much less that of United. It is hardly surprising that 
the Examiner began to wonder, during the course of the 
hearings in Docket No. G-10592, why the parties were 
deviating from the recently approved Method 8 allocation. 
After ordering the Staff allocation witness to prepare and 
present a cost allocation on the basis of Method 8 (BR. 1138- 
B), the Examiner admitted this study into evidence over 
the objections of certain parties that the witness was not 
“‘sponsoring’’ the exhibit. In so doing, the Examiner ob- 
served (R. 1368-B) : 


‘Now, the problem which is before me and which is 
the central problem, is whether or not the study made 
by Mr. Blair and the exhibit which he prepared is 
relevant. This I consider to be the nub of the question. 

“It seems to me clear that before a change is made 
in a zoning allocation which has just recently been put 
into effect, just a short time before these rate filings 
were made, it is necessary to consider that which had 
been determined and to say whether or not that which 
is requested by an applicant or that which is advocated 
by the Staff or some other party, is necessary— 
whether it is justifiable.’’ 


Thus, in addition to the new methods proposed by United 
and the Commission’s Staff, there was also presented in 
these proceedings the Method 8 allocation previously ap- 
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proved for United’s system. Method 8 was fully explained 
by the Staff witness (R. 1369-B—1403-B). 


F. The Decision of the Commission 


On January 4, 1961, the Commission issued its order 
““modifying and adopting examiner’s decision’’ in the in- 
stant proceedings. With respect to all issues other than cost 
allocation, the Commission affirmed the Examiner. It did 
not adopt the Examiner’s conclusions on cost allocation but 
rather determined that the historically approved Method 8 
should be continued in its entirety. One of the principal 
bases for this determination was stated by the Commission 
as follows (BR. 23242): 


“‘On the method of allocating United’s costs we feel 
that neither United nor the staff showed sufficient justi- 
fication for the radical changes advocated from the 
existing method previously found by us and the courts 
to be proper.”’ 


With respect to the Examiner’s reasons for favoring a 
‘‘roll-in”? of all gas purchased costs over the entire sys- 
tem, the Commission held as follows (B. 23244-45) : 


“The ability to move gas anywhere within the sys- 
tem may, as a remote possibility, be true, but a realistic 
appraisal of United’s facilities and operations indi- 
cates that it is a highly improbable proposition which 
should not be a controlling consideration. A study of 
United’s system shows that it is in fact two separate 
systems with smaller interconnecting facilities. One 
system runs north from southern Louisiana and the 
other runs northeast and north from southern Texas. 
United’s daily take from Texas sources is considerably 
greater than the amount of gas necessary to serve all 
of its non-jurisdictional Texas customers. Thus the 
direction of the gas flow on the Texas part of the sys- 
tem must be away from the southwest zone where the 
Texas customers are located and into the central zone 
where, under Method 8, gas purchase costs are pri- 
marily allocated on the basis of purchases in Texas and 
northern Louisiana. 

e e eo s e @ 
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¢, .. [We] see no evidence in the present record 
which convinces us that the allocations made in Docket 
No. G-1142 (Method 8) are unfair or discriminatory or 
that rolling in gas costs throughout the entire system 
would be more fair and reasonable. In fact it appears 
that rolling in all gas costs would cause an unrea- 
sonable shift of costs to the southwest and central zones, 
would be contrary to the historical rate design of the 
system and would place an undue burden on United’s 
non-jurisdictional customers who will not receive any 
benefit from United’s purchases in southern Louisi- 
ana.” 


“2 While we do not consider it a controlling consideration we should 
point out that it also appears that United probably would find it 
impossible to recover its full cost if all gas costs were ‘rolled in’.” 


After applications for rehearing were filed by certain 
parties, including the petitioners herein, the Commission 
denied rehearing on March 3, 1961. These appeals followed. 


G. The Positions of Petitioners 


The present position of the petitioner, Willmut, is clear 
from its brief. Willmut does not object to the ‘‘segrega- 
tion’? of facilities under Method 8; it only objects to the 
“‘sepregation”’ of gas purchase costs under that method 
(Willmut Br., p. 31).™ 


With respect to the other petitioners, their positions are 
not as clear. In its exceptions to the Examiner’s decision, 
Mississippi Valley strongly objected to the Examiner’s 
adoption of the Staff’s Method No. 1. In this regard, 
Mississippi Valley stated (R. 22942) : 


‘In these dockets the rolling-in of gas costs dras- 
tically alters the rate differentials between the Central 
and Jackson zones which were agreed upon by all 
parties and approved by the Commission in Docket 


11 Willmut did not, however, file exceptions to the Examiner’s adop- 
tion of the Staff’s Method No. 1. Thus, Willmut has changed it position 
to the extent that it does not now object to the application of Method 8 
to transmission costs. 
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G-1142, only about two years prior to the time of the 
G-9547 rates. In view of the source of the bulk of the 
increased gas costs—the South Louisiana area which 
supplies the Jackson Zone—it is inequitable to load 
most of the increase in costs upon the Central Zone, 
which is the end result of the Method No. 1 allocation.”’ 


Mississippi Valley went on (R. 22946) : 


‘Thus, although the major change in jurisdictional 
service as between Docket G-1142 et al. and G-9547 
was an increase in the cost of gas sold in the Jackson 
Zone, nevertheless the entire increase in rates was 
loaded upon the Central Zone by the Staff’s allocation 
method. 

“In Docket G-10592 the allocation results of Method 
No. 1 are even more extreme. There the shift from 
Method 8 to Method 1 loads upon the Central Zone an 
additional $5,979,660 of costs, while it relieves the 
Jackson Zone of $4,319,696 of costs (Exhibit 25). The 
deficiency in jurisdictional revenues in the Central 
Zone at the filed G-9547 rates is shown by Exhibit 19 
(in G-10592) to be $3,124,724. This deficiency is caused 
entirely by the change from Method No. 8, because that 
change alone increases the jurisdictional cost of service 
in the Central Zone by $4,518,480 (Exhibit 25).”’ 


In its brief to this Court, however, Mississippi Valley 
has reversed its field. It is not completely clear whether 
it is now advocating the Staff’s method of allocation 
in its entirety or is taking the same position as Will- 
mut that facilities may be ‘‘segregated’’ as in Method 8 
but that gas purchases may not. It argues only in terms of 
‘‘roll-in’? of gas purchase costs but relies heavily upon the 
testimony of the same Staff witness who sponsored the 
allocation method which the Examiner found, without con- 
tradication, to be ‘‘subject to grave infirmities’’ (R. 22838) 
and ‘‘highly questionable’’ (R. 22837).’* Nevertheless, con- 
trary to its former position, Mississippi Valley now insists 


12 See, e.g., Mississippi Valley Br., pp. 37-38. 


13 


that a ‘‘roll-in’’ of gas purchase costs is necessary because 
‘‘as the Examiner has made clear, it is only the roll-in of 
purchased gas costs that preserves historical rate differen- 
tials between zones under these circumstancs’’ (Mississippi 
Valley Br., p. 42). Of course, this statement is directly 
contrary to the statement of Mississippi Valley to the Com- 
mission, quoted above, pp. 11-12. 


The position of the joint petitioners, Philadelphia Elec- 
tric and UGI, is likewise somewhat equivocal. One of these 
petitioners, Philadelphia Electric, took no position before 
the Commission prior to its application for rehearing. The 
other, UGI, filed ‘‘exceptions’’ in which it ‘‘urges that the 
Examiner’s decision be approved and adopted by the Com- 
mission without further hearings in these dockets’? (R. 
22980).* Now, however, these petitioners confine their en- 
tire argument on cost allocation to the question of treat- 
ment of gas purchased costs. 


In summary, it appears that none of the petitioners is 
presently supporting any of the three cost allocation meth- 
ods presented in the record before the Commission, nor is 
any of the petitioners supporting the determinations of 
the Presiding Examiner. Instead, each is apparently advo- 
cating a method of ‘‘segregated’’ facilities and ‘‘unsegre- 
gated’’ gas supplies, a method which was at no time either 
supported by evidence or advocated by any party prior to 
applications for rehearing. 


13 UGI did, however, at the same time file a motion to dismiss these 
cases related to the question of United’s payments for cost of gas pur- 
chased from its affiliate, Union Producing Company (R. 22968). This 
motion was adverted to in its exceptions. 


14 


SUMMARY OF ARGUMENT 
I 


Determination of the appropriate cost allocation method 
involves questions of fact, not of law, and is therefore a 
matter for the expert judgment of the Commission. 


Congress has prescribed no formula for the Commission 
to follow in allocating the costs of natural-gas companies. 
Inasmuch as allocation of costs ‘‘. . . involves judgment on 
a myraid of facts ...’’, it follows that ‘‘. . . the appropri- 
ateness of the formula employed by the Commission in a 
given case raises questions of fact not of law’’. Colorado 
Interstate Gas Co., v. Federal Power Commission, 324 U.S. 
581, 589-90 (1945). So long as there is no abuse of dis- 
cretion by the Commission, it is not for the Court to sub- 
stitute its judgment for that of the Commission. Peti- 
tioners, therefore, misconceive the function of the Courts 
in reviewing cost allocation determinations. 


sa 


Neither United nor the Commission’s Staff sustained the 
burden of justifying their proposed new methods of cost 
allocation; hence, the Commission was justified in adhering 
to its recently established cost allocation method. 


The brand-new cost allocation methods of both United 
and the Commission’s Staff were presented on the record 
during the pendency in this Court of an appeal from the 
Commission’s prior determination approving the Method 8 
cost allocation. The proposals of both United and the Com- 
mission Staff departed radically from the Method 8 proce- 
dure without the showing of a single changed circumstance 
which would even warrant consideration of a different 
method. The fact is that there were no changed circum- 
stances to warrant a change in allocation method as ad- 
mitted by the petitioner, Willmut. Under these circum- 
stances alone, the Commission was warranted in adhering 
to the historical allocation method. 


15 
Til 


The Commission’s cost allocation decision in these cases 
is supported by substantial evidence of record and should 
be affirmed. 


The area covered by the operations of United is so ex- 
tensive that the Commission has historically allocated costs 
and fixed rates on a regional or zone basis in order that 
‘¢,.. uniform rates should prevail . . . to the widest extent 
feasible . . . giving consideration . . . to the relative cost of 
rendering service, the location of gas fields, natural bound- 
aries, and the general characteristics of the region.’’ 
United Gas Pipe Lime Co., 3 F.P.C. 402, 405. In the prior 
rate proceeding of United, such allocation of costs by 
areas was called Method 8. The Commission reaffirmed 
Method 8 as the appropriate cost allocation procedure based 
upon the record in the instant cases. 


The record shows that there are virtually two separate 
systems on opposite sides of the Mississippi River for the 
major portion of their length. In contrast to the relatively 
small volumes of gas flowing from west to east between 
these two separate systems, there are tremendous volumes 
of gas moving northward in each. Such volumes flow from 
the surplus gas supply areas of the Southwest Zone to the 
principal terminal market at Perryville, Louisiana in the 
Central Zone and in the other of the two systems from the 
surplus gas supply areas of the New Orleans Zone to the 
other principal terminal market at Kosciusko, Mississippi 
in the Jackson Zone. For the most part, these large volumes 
of gas flows are over the two separate sets of facilities au- 
thorized by the Commission in Docket No. G-1447 prin- 
cipally for such purposes. 


The Supreme Court of Louisiana, in a recently decided 
rate case involving United’s intrastate sales in the New 
Orleans Zone, independently arrived at the same conclusion 
as the Commission here, namely, that United’s operations 
constitute virtually two separate systems. United Gas 
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Pipe Line Co. v. Louisiana Public Service Commission, 130 
So. 2d 652. This decision further demonstrates the reason- 
ableness of the Commission’s ‘‘two system”’ finding in this 
case. 


IV 


The Commission’s determination in these cases is con- 
sistent with its practices. Nevertheless, there is no rule of 
law, as suggested by petitioners, that the Commission must 
justify that its action in a particular case is not inconsist- 
ent with prior determinations in other cases presenting 
other factual situations. 


The Commission does not always ‘‘roll-in’’ gas purchase 
costs. It has never ‘‘rolled-in’”’ costs for United’s opera- 
tions except by zones as it has done here. In contrast to 
the consistent practice with respect to United’s operations, 
in which costs are ‘‘rolled-in’’ over four broad cost areas, 
there are many examples of cases where the Commission 
has actually ‘‘segregated’’ costs for particular customers. 


The facts of the cases cited by the petitioners are wholly 
inapplicable to the factual situation with respect to United. 
Each of these cases is clearly distinguishable on its face. 
Actually, the only gas transmission systems which are at 
all comparable to that of United are the Columbia Gas 
System and the Consolidated Natural Gas System. While 
each of these systems has a common or ‘‘pooled’’ gas 
supply, the Commission has consistently treated each of the 
corporate entities in the ‘‘integrated’’ systems as a sepa- 
rate costing unit in the same manner as it has treated the 
individual zones of United’s system as separate costing 
units. 


The Commission can only be guided in its determina- 
tion of factual matters, such as cost allocation, by the 
facts which are presented in each case. ‘‘ Allocation of costs 
is not a matter for the slide rule. It involves judgment on 
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a myriad of facts.’’ Colorado Interstate Gas Company v. 
Federal Power Commission, 324 U. S. 581, 589. 


v 


1. The position of the petitioners that United’s gas pur- 
chase costs should be ‘‘rolled-in’’ but that transmission 
costs should be ‘‘segregated’’ as in Method 8 is funda- 
mentally and logically inconsistent. It is not sound for 
customers to be willing to pay for the facilities used to 
sell them gas but to be unwilling to pay for the gas that 
goes through those facilities. Yet, this is the substance 
of petitioners’ contentions. 


2. The Commission’s finding that ‘‘rolling-in all gas 
costs would cause an unreasonable shift of cost to the 
southwest and central zones’’ is fully supported by the 
record. The ‘‘rolling-in’’ of all gas purchase costs as pro- 
posed by petitioners would require the jurisdictional Cen- 
tral Zone customers of United to pay virtually the entire 
increase of costs in these cases, while the jurisdictional 
Jackson Zone customers would get practically a ‘‘free 
ride’’ on the increases, despite the fact that these increases 
occurred principally in the cost of gas sold in the Jackson 
Zone. This fact was admitted by Petitioner, Mississippi 
Valley, in its exceptions to the decision of the Examiner. 


3. Certain of the petitioners improperly reach outside 
the record to attempt to find support for their position that 
all gas purchase costs should be ‘‘rolled-in’’ over United’s 
entire system from Agua Dulce, Texas to Pensacola, Flor- 
ida. The statement by United’s Vice-President in charge 
of gas supplies in another proceeding is taken wholly out 
of context and does not convey the meaning alleged by 
the petitioners. Furthermore, that other proceeding is 
irrelevant since it occurred long after the rates in the in- 
stant cases were superseded. Lastly, the Commission’s 
order in that proceeding was reversed and this is not the 
place to collaterally attack Commission orders relating to 
sales by independent producers. 
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ARGUMENT 
I 


THE DETERMINATION OF APPROPRIATE COST ALLO- 
CATION METHOD INVOLVES QUESTIONS OF FACT, 
NOT OF LAW, AND IS THEREFORE A MATTER FOR 
THE EXPERT JUDGMENT OF THE COMMISSION 


The argument of petitioners boils down to the propo- 
sition that the Commission could have determined that gas 
purchase costs should be ‘‘rolled-in”’ over the entire United 
system. As we shall show in Parts I and III of our argu- 
ment, infra, not only do facts not exist to justify this 
radical shift in cost responsibility to the Central Zone 
customers, but any deviation by the Commission from the 
historically approved method of allocation for United 
would have been error in the circumstances of this case. 


We respectfully submit, however, that the petitioners 
misconceive the function of the Courts in reviewing cost 
allocation determinations of the Commission. The Natural 
Gas Act provides for the determination of just, reasonable 
and non-discriminatory rates. It provides for no set method 
of arriving at those rates. 


As stated by Mr. Justice Douglas in Colorado Interstate 
Gas Company v. Federal Power Commission, 324 US. 581, 
589 (1945) : 


“If Congress had prescribed a formula it would be 
the duty of the Commission to follow it. But we cannot 
say that under the Natural Gas Act the Commission 
can employ only one allocation formula and that that 
formula must entail a segregation of property. * ° * 
Allocation of costs is not a matter for the slide-rule. 
It involves judgment on a myriad of facts. It has no 
claim to an exact science.’’ 


The Court quoted with approval the statement in Groes- 
beck v. Duluth, S. S. & A. Ry. Co., 250 U.S. 607, 614-615, 
that ‘‘it is much easier to reject formulas presented as 
being misleading than to find one apparently adequate,”’ 
and went on to conclude (324 U.S. at 590): 


19 


“Under this Act the appropriateness of the formula 
employed by the Commission in a given case raises 
questions of fact not of law.’’ 


Recently, in Battle Creek Gas Company v. Federal Power 
Commission, 108 U.S. App. D.C. 209, 281 F. 2d 42 (1960), 
this Court was confronted with a question of cost allocation 
in which the Commission had determined to ‘‘roll-in’’ cer- 
tain costs and to ‘‘segregate’’ certain other costs in deter- 
mining the appropriate rate for the sale of gas to a new 
customer of the pipeline. No question was raised with 
respect to the segregated properties. However, Battle Creek 
and an intervenor, Lllinois Power Company, objected to 
the ‘‘roll-in’’ of the additional system facilities. In affirm- 
ing the Commission, Mr. Justice Reed speaking for this 
Court stated (281 F. 2d at 46): 


“‘The role of reviewing courts in passing on the rate- 
making methods used by administrative agencies is 
necessarily narrow.® These matters are properly for 
the Commission, and its determination is to be dis- 
turbed for only the most basic forms of abuse.”’ 


* [Citations omitted] 


Thus, if the Commission’s decision is founded upon ade- 
quate facts and reasons, it is not for the Court to substi- 
tue its judgment for that of the Commission. Viewed in 
their best light, the arguments of petitioners in this case 
have ‘‘established no more than that reasonable men might 
differ in judgment... . In such circumstances the choice 
made by the Commission cannot be reversible error.”’ 
Alabama-Tennessee Natural Gas Company v. Federal 
Power Commission, 203 F. 2d 494 (3rd Cir. 1953). 


We fully agree with the joint petitioners, Philadelphia 
Electric and UGI that the Court ‘‘should reaffirm the prin- 
ciple that the Commission may utilize any reasonable allo- 
cation method.”? (Joint Br., p. 28). We do not agree, 
however, that the Commission’s action in the instant cases 
was not based upon reasoned findings supported by sub- 
stantial evidence. 
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af 


NEITHER UNITED NOR THE COMMISSION'S STAFF SUS- 
TAINED THE BURDEN OF JUSTIFYING THEIR PRO- 
POSED NEW METHODS OF COST ALLOCATION 


By means of cost allocation procedures, the Commission 
determines (a) the share of system costs to be borne by 
jurisdictional customers, and (b) the share of jurisdic- 
tional costs to be borne by each class or group of such 
jurisdictional customers. By changing the method of cost 
allocation on a given pipeline system, the entire relation- 
ship of cost responsibility among groups of customers can 
be completely rearranged. Put another way, a change in 
cost allocation can cause substantial increases in rates to 
some groups of customers and substantial decreases to 
others irrespective of any changes in cost incurrence by 
the supplier. Under these circumstances, we submit that 
the proponents of a change in cost allocation procedures 
have a heavy burden of justifying any such change. 


The instant case fits into the foregoing pattern. By its 
rate filing herein, United proposed a new allocation method 
which, as the Commission correctly found (R. 23243), would 
drastically shift the burden of cost responsibility upon all 
jurisdictional customers. United did not, however, show a 
single justification for its change from the historically ap- 
proved Method 8 and its new method was accordingly 
rejected. No party is here advocating United’s new method. 


The Staff of the Commission also presented a brand- 
new allocation method in these cases. This evidence was 
placed in the record in 1956. At the same time, there was 
then pending, in this Court, the appeal by Mississippi 
River from the Commission’s determination which ap- 
proved the Method 8 allocation in United’s immediately 
preceding rate case." Both the Commission and United 
were defending against this appeal. Moreover, in the pre- 


“The case was decided by this Court on July 8, 1957, Mississippi 
River, supra, 252 F. 2d 619. 
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vious rate case of United, Docket Nos. G-1142, et al., the 
Staff’s investigation lasted some five (5) years (RB. 2980- 
81) and the method of allocation which was adopted 
(Method 8) was that advocated by the Staff (14 F.P.C. 353, 
391). Yet, there was not a word of evidence offered by the 
Staff witness, in the instant cases, any more than there 
was by the United witness, to justify a single changed cir- 
cumstance on United’s system which would warrant its 
proposed drastic shift of relative cost responsibility. 


In fact, the record shows that, during the test periods 
involved in these cases, the United system was operating 
in essentially the same manner as it had since United in- 
stalled, some 3 or 4 years previously, its two 30-inch trunk- 
lines from Agua Dulce to Sterlington and from Napoleon- 
ville to Kosciusko (R. 333), i-e., the G-1447 facilities. And 
since this was the same manner of operation as existed at 
the time Method 8 was originally adopted, there obviously 
were no changed circumstances justifying radical new 
methods of allocation. 


As one of the reasons for reaffirming the Method 8 allo- 
cation, the Commission stated (R. 23242): 


“On the method of allocating United’s costs we feel 
that neither United nor the Staff showed sufficient justi- 
fication for the radical changes advocated from the 
existing method previously found by us and the courts 
to be proper.’’ 


The failure of the Staff and United to show changes in 
the essential operational characteristics of United’s system 
—together with the actual lack of any such changes—fully 
warrants this basic finding of the Commission."® 


The situation here is closely akin to that presented in 
Panhandle Eastern Pipe Line Co. v. Federal Power Com- 


“It also appears that no party is here advocating the Staff’s method 
in its entirety. See pp. 11-13, super. 

* Petitioner, Willmut, states in its brief: “Of course, the records in 
these proceedings show no change in the circumstances found to exist 
on the record in... [the prior] case.” (Willmut Br., p. 34). 
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mission, 236 F. 2d 606 (3rd Cir. 1956). There the Com- 
mission had granted motions to dismiss certain portions 
of a rate increase filing by the applicant, Panhandle. Only 
the direct case of Panhandle had been presented. Yet, 
adhering to its then recent determinations in a preceding 
rate case involving Panhandle as to cost allocation, rate 
of return and other matters, the Commission dismissed 
those portions of the later filing without hearing the re- 
mainder of the case. This action was approved by the 
Court. Certainly, where a complete record is made and all 
parties are heard on various and sundry methods of cost 
allocation, as in the instant proceedings, it is hardly re- 
versible error for the Commission to adhere to its prior 
determination so recently made. Especially is this so where 
no showing of changed circumstances justifying the pro- 
posed changes has been made.*® 


The Examiner correctly noted in his Decision in these 
proceedings that ‘‘The matter of zoning and allocation for 
United has been the subject of almost continuous litigation 


for nearly two decades.’’ (R. 22795). We submit that it is 
time this litigation be put to rest. A customer should be 
entitled to rely upon the established method of determining 
cost responsibility in the absence of drastic changes in 
operational circumstances. The administrative process must 


%™ The Federal Power Commission and other regulatory bodies have 
consistently adhered to this cardinal rule of regulatory law. In Northern 
Natural Gas Co,, 11 F.P.C. 278, 283-4 (1952), the Commission stated: 


“That we may consider as settled a matter recently presented to 
us and just decided, absent material changes in circumstances, is 
clear from previous decisions of this Commission, Columbia Rail- 
way & Navigation Co., 1 F.P.C. 78 (1988); of the Interstate Com- 
merce Commission, Anthony Salt Co. v. Arkansas V. 

52 L.C.C. 208, 209 (1929), International Paper Co. 

Maine R. R. Co., 28 1.C.C. 466, 470 (1927), Traugott Schmidt & 
Sons, v. M.C.R.R. Co., 23 1.C.C. 684, 685 (1912); of state regulato: 
commissions, Robinson-Ransbottom Pottery Co. v. New York Ce 
St. L. R. Co., No, 6289 (Ohio Public Service Commission, 1930), Re 
Foothill Ditch Co., No. 41254 (California Public Utilities Commis- 
sion, 1948); and of the courts, N.L.R.B. v. Worcester Woolen Mill 
Corp., 170 F. 2d 13, 16 (C.A. 1, 1948), cert. denied, 386 U. S. 903 
aE Plate Glass Co. v. NL.R.B., 313 U. S. 146, 161- 


23 


have elements of stability and continuity. There can be no 
such stability and continuity, however, if recently decided 
principles can be summarily overturned, in the absence of 
changed circumstances, as is advocated by the petitioners. 


qr 


THE COMMISSION'S COST ALLOCATION DECISION IN 
THESE CASES IS FULLY SUPPORTED ON THE 
RECORD 


Turning to the factual basis for the Commission’s deter- 
mination to reaffirm the use of the previously established 
Method 8 cost allocation, it is appropriate to start with a 
brief description of just what the Method 8 cost allocation 
is and what it does. This is necessary because of the con- 
tinued references throughout the briefs of the petitioners 
to the alleged ‘‘segregation”’ of costs in Method 8. This 
method is fully described in the Examiner’s decision in 
United’s prior rate case, 14 F.P.C, 353, 391-393, and can 
briefly be described as follows.” 


The Method 8 cost allocation has its genesis with the 
establishment of four geographical areas as cost zones, 
known as the Southwest, Central, New Orleans and Jackson 
Zones.* These zones are established in order to give full 
recognition to the principles announced by the Commission 
for United’s system, as long ago as 1942, that ‘uniform 
rates should prevail . . . to the widest extent feasible 
- . .”? giving consideration ‘‘to the relative cost of ren- 
dering service, the location of gas fields, natural boun- 
daries, and the general characteristics of the region’’ (3 
F.P.C. at p. 405). 


“This description excludes the Northwest Mississippi Zone which is 
not physically connected to the system and has always been treated on 
& separate or “segregated” basis. 


* Under United’s proposal in these cases, six cost zones would have 
been established (R. 22729). The Staff’s method would have established 
three zones (Id.). The petitioners do not indicate in their briefs how 
many zones they are proposing. 
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Each of the four cost zones is treated as if it were a 
separate, fully integrated system. Thus, for each such zone, 
all gas purchase costs and all transportation costs in that 
zone are accumulated, ‘‘rolled-in’’ and applied uniformly 
to the zone. Since certain of these zones do not have suffi- 
cient gas supply to serve the market requirements, gas 
must be imported from other zones. This is especially true 
of the Central and Jackson zones in which the large volume 
sales to United’s pipeline customers are located. Under 
Method 8, the transfers from the exporting zone to the 
importing zone are treated as though they were sales from 
one to the other. 


From this description, it is plain that there is no ‘‘seg- 
regation’’ of costs involved in Method 8, as all of the peti- 
tioners claim. Rather, both gas purchase and transmission 
costs are accumulated and averaged over the entire area 
of each of the four large cost zones, are assessed against 
the customers within each zone on an average cost basis 
and are passed along to importing zones on an average 
cost basis, all in proportion to the volumes consumed within 
the zone and the volumes passed along to the importing 
zone. 


The principal thrust of the petitioners’ allegations is 
that there is no justification for the Commission’s finding 
that: 


“The ability to move gas anywhere within the sys- 
tem may, as a remote possibility, be true, but a realistic 
appraisal of United’s facilities and operations indicates 
that it is a highly improbable proposition which should 
not be a controlling consideration. A study of United’s 
system shows that it is in fact two separate systems 
with smaller interconnecting facilities. One system runs 
north from southern Louisiana and the other runs 
northeast and north from southern Texas. United’s 
daily take from Texas sources is considerably greater 
than the amount of gas necessary to serve all of its 
non-jurisdictional Texas customers. Thus the direction 
of the gas flow on the Texas part of the system must 


25 


be away from the southwest zone where the Texas 
customers are located and into the central zone where, 
under Method 8, gas purchase costs are primarily allo- 
cated on the basis of purchases in Texas and northern 
Louisiana. 


‘«The flow of gas from the southern Louisiana sources 
is into the non-jurisdictional zone called New Orleans 
5 and 6 and north into the Jackson Zone which includes 
parts of Mississippi, Alabama, and Florida. It would 
take a major shutdown and flow reversal to affect any 
substantial flow of southern Louisiana gas into the 
southwest or central zones.’’ (R. 23244-45) 


Preliminarily, it is clear that the Commission is here 
rejecting the hyperbolic statements of the Examiner to the 
effect that United’s system is so integrated that any Mcf 
of gas can be placed anywhere on the United system (R. 
22804).1° These statements are totally unrealistic unless 
the market requirements of United’s customers are com- 
pletely disregarded. It may well be true that United could 
transport gas from Agua Dulce, Texas to Pensacola, Flor- 
ida, through its interconnected system if all other customers 
were to shut down in order to permit this to be done. 
But to claim that United can meet its market requirements, 


* Petitioners, Philadelphia Electric and UGI, claim that the Com- 
mission “left undisturbed and accordingly adopted” the Examiner’s 
exaggerations about the integrated nature of the United system 
(Joint Br., pp. 30-82). This is one respect, however, where the Com- 
mission expressly modified the Examiner’s decision. 

In addition, certain of the petitioners rely upon the findings of the 
Examiner in the prior United rate case, Docket No. G-1142, that the 
United system is integrated (see, e.g., Willmut Br., pp. 32-33; Miss. 
Valley Br., pp. 39-40). Of course, the Examiner was there using those 
findings to approve the very same cost allocation method approved by 
the Commission in the instant cases. If those findings justified the 
Method 8 allocation in the prior case, it is difficult to understand why 
petitioners claim that the same findings would not justify Method 8 in 
the instant cases. It is clear, however, that the Examiner, in the prior 
case, was speaking only in terms of the Central Zone (Monroe Dis- 
trict) as being integrated and not United’s system as a whole. And this 
Court so understood those findings in affirming the Commission. Missis- 
sippi River Fuel, supra, 252 F. 2d at 623. 
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especially those of the high load factor pipeline customers 
connected to United’s two separate 30-inch systems run- 
ning into the Central and Jackson Zones, in essentially 
any other manner than the actual experience in these cases, 
is plainly wrong. 


The Commission’s findings in this respect are fully sup- 
ported by the record in both of the cases here involved. 
To illustrate, the records in both cases show tremendous 
quantities of gas flowing from United’s Southwest Zone 
to the Central Zone, and from the New Orleans Zone to 
the Jackson Zone, with relatively insignificant volumes flow- 
ing between the western two zones and the eastern two 
zones.2° United’s Exhibit No. 33 in Docket G-9547 (R. 5320- 
24) shows the flow of volumes between zones on an annual 
and peak day basis during the test period utilized in that 
case. These data show that an annual volume of about 
155,000,000 Mcf was transferred from the Southwest Zone 
to the Central Zone during that year. Of this amount, 
approximately 133,000,000 Mcf were transferred over the 
Agua Dulce to Sterlington 30-inch line certificated in 
Docket No. G-1447 and described in detail at pages 6-8, 
supra. The total volume of over 155,000,000 Mef constituted 
almost 27% of the total sales made in the Central Zone 
and comprised over 36% of all of the gas purchased by 
United within the Southwest Zone. Similarly, United trans- 
ferred approximately 214,000,000 Mcf from its New 
Orleans Zone to its Jackson Zone. Of this total amount, 
over 189,000,000 Mecf were transferred along the Napoleon- 
ville to Kosciusko line, also certificated in Docket No. 
G-1447. The total transferred volume of 214,000,000 Mef 
constituted more than 74% of the total sales within the 
Jackson Zone and about 66% of all of the gas purchased 


"The data of record are based upon United’s proposal to add two 
additional southern zones. The Southwest Texas Zone, the Houston Zone 
and the S.W. Louisiana Zone on United’s Exhibits comprise the broader 
Southwest Zone in Method 8. Therefore, the integrity of the data in 
United’s Exhibit is not affected for the instant purposes. 
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by United within the New Orleans Zone. Similar data are 
contained in Exhibit No. 9 in Docket No. G-10592 (B. 5920- 
94). The only difference between the data in this latter 
Exhibit and the data in Docket No. G-9547 is that all 
volumes produced, sold and transferred were increased to 
a minor extent. 


In contrast to these large volume transfers from the 
Southwest Zone to the Central Zone, and from the New 
Orleans Zone to the Jackson Zone, the record shows rela- 
tively miniscule volumes being transferred from the West 
to the East. Thus, in Docket No. G-9547, there was a total 
of only 9,500,000 Mef transferred between the Central Zone 
and the Jackson Zone and a total of only 10,100,000 Mef 
transferred between the Southwest Zone and the New 
Orleans Zone (RB. 5324). These volumes represent but a 
minute portion of the total volumes transferred on a South 
to North basis. Thus, the Commission’s ‘‘two system”? find- 
ing is fully supported on the record of these proceedings. 


Petitioners, especially Willmut and Mississippi Valley, 
in an effort to cast doubt upon this finding, advert at length 
to the fact that the flow of gas varies in certain of United’s 
lines and is sometimes reversed during certain periods of 
a given year. Of course, this is so since markets and sup- 
plies necessarily fluctuate during a year. But, it must be 
realized that the flows which the petitioners refer to are, 
for the most part, flows through the many ‘‘feeder’’ lines 
which serve local areas of United’s system. It must be 
expected, on a unique system like United’s that local feeder 
lines would vary their flows greatly, depending upon mar- 
ket conditions existing in different periods of a year. The 
significant fact, however, is that petitioners do not and 
cannot contend that there is any significant change in 
flows, either in direction or in relative magnitude over the 
two separate large diameter lines which run from the 
Southwest Zone to the Central Zone and from the New 
Orleans Zone to the Jackson Zone. These are the lines 
which transfer the great bulk of gas from the southern 
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producing areas to the northern market areas of United 
and these are the lines over which such huge volumes must 
flow in order to meet the market demands of the pipelines 
served by United in the Central and Jackson Zones. 


The impression attempted to be created in the briefs of 
petitioners is that the two major 30-inch lines were built 
in order to provide United with the ‘‘flexibility”’ of moving 
gas all over its system in any direction and to give United 
the ability to serve its concentrated markets in the Central 
and Jackson Zones from any source of supply. That this 
inference is incorrect is borne out by the record in the 
instant cases and by the analysis of the Commission’s 
opinion authorizing those two sets of facilities discussed 
at pages 6-8, supra. The fact is that United needed the two 
sets of facilities and uses them in order to meet its concen- 
trated markets in the Central and Jackson Zones. 


The soundness of the Commission’s ‘“‘two system’’ find- 
ing is borne out further by a similar independent holding 
by the Supreme Court of Louisiana in United Gas Pipe 
Inne Co. v. Louisiana Public Service Commission, — La. 
—, 130 So. 2d 652 (No. 45485 decided May 29, 1961). In 
that case, the Louisiana Public Service Commission had 
approved a “‘roll-in’? of all of United’s gas purchase 
costs in establishing certain intrastate rates in United’s 
New Orleans Zone. This determination was obviously to 
the benefit of the New Orleans customers. Yet, the State 
District Court reversed and the State Supreme Court 
affirmed the lower court. In so doing, the Louisiana Supreme 
Court held: 


‘‘A study of United’s system shows that it is in fact 
two separate systems with smaller interconnecting 
facilities. One system runs north from southern Lonisi. 
ana, and the other runs northeast and north from 
southern Texas. Natural gas cannot be brought into 
the New Orleans zone from South Texas without 
terminating service to a major portion of the cus- 
tomers and reversing the gas flow. Neither ean the 
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pipeline be moved at will ‘like a garden hose’ to take 
advantage of lower well head prices .. . The absence 
of a physical flow of gas from all producing areas to 
the New Orleans zone, it is asserted, is of no moment 
because the movement takes place by displacement. . . 
These contentions are untenable. They ignore the 
physical limitations of United’s facilities .. .’’. 


In summary, we agree with the petitioner, Willmut, that 
‘The Commission, like the courts, must deal with realities 
—with what is, not with what isn’t.’’ (Willmut Br., p. 34.) 
The Commission must also look at the practicalities of 
each situation. The fact that the flows of gas on United’s 
system may vary in minor respects from day to day and 
from year to year is no different than the situation on 
other pipeline systems. But rate making, along with its 
component parts, such as cost allocation, is a pragmatic 
art. It is not an exact science and it is not a matter for the 
slide-rule. It must be determined upon the realities and 
practicalities of each situation presented on the record. 
This is precisely what the Commission did in the instant 


eases in determining that United’s pipeline system is, 
in fact, two separate systems for cost allocation pur- 
poses.”* 


IV 


THE COMMISSION’S DETERMINATION IS CONSISTENT 
WITH ITS PAST PRACTICES 


Petitioners allege that the Commission’s determination 
on cost allocation is erroneous because it is inconsistent 
with its ‘‘usual’’ practice of ‘‘rolling-in’’ all gas purchase 


= Petitioner, Mississippi Valley, purports to quote United’s witness 
to the effect that United’s system could not be treated “as consisting 
of two steel tubes, each of which would be in a zone of its own.” (Miss. 
V. Br. p. 38). However, a complete reading of that testimony, which 
occurred during cross-examination by Mississippi Valley’s counsel, does 
not support the conclusion which Mississippi Valley attempts to draw 
from the testimony. In fact, the witness agreed that there are two 
from which he developed his proposed cost allocation on a 

“more refined basis” (R. 2159). 
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costs against all customers. Petitioner, Mississippi Valley, 
goes so far as to say that ‘‘the case should be remanded’? 
because the Commission did not give reasons ‘‘why it did 
not apply the same rule in this case as in all other cases.”’ 
(Miss. V. Br., p. 42). There is no such rule. To require the 
Commission to show that its action is not at variance with 
some determination of fact in some other case would be an 
insurmountable burden. Furthermore, it is not the function 
of the Court to determine whether a rule or practice applied 
in other cases not before the Court is correct or incorrect. 
Rather, it is the function of the Court to determine whether 
the decision of the Commission in the case under review 
is supported by facts and reasons. And this, as we have 
shown above, has been done in the instant cases. Never- 
theless, we shall demonstrate that the Commission’s action 
in this case is consistent with its practices. 


In the first place, the Commission has not always, as 
petitioners imply, required a ‘‘roll-in”’ of all gas purchased 
costs for assessment on a completely uniform basis to all 
customers wherever situated. In the entire regulatory his- 
tory of United, the Commission has never ‘‘rolled-in’? gas 
purchase costs over the entire system, as shown from 
cases going back to 1942 (3 F.P.C. 402). Moreover, unlike 
the instant case, where the Commission averaged gas pur- 
chase costs over four broad areas of the system, there are 
many instances where the Commission has actually segre- 
gated specific gas purchase costs and facilities for specific 
customers. Colorado Interstate Gas Company, 19 F.P.C. 
1012, 1020 (1958) is a case in point. In that case, the segre- 
gated gas supply for the non-jurisdictional sale there in- 
volved was actually commingled with other supplies in a 
common stream. Yet, for reasons relating to the financial 
stability of the pipeline, the Commission determined that 
it was unfair to assess ‘‘rolled-in’’ costs to the particular 
sale. Similarly, in its Opinion No. 269, Panhandle Eastern 
Pipe Line Company, 13 F.P.C. 53, 107-8 (1954), the Com- 
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mission refused, over the objection of its Staff, to ‘‘roll-in’’ 
certain costs.?? 


We are aware of the many statements in Commission 
orders that it is the ‘‘usual’’ or ‘‘normal’’ practice to 
‘‘roll-in’’ costs. Such a statement appeared in the Pan- 
handle case, supra, and yet the Commission refused to 
‘troll-in’’ all costs. These generalized platitudes, however, 
cannot be relied upon for the answers in all rate cases 
coming before the Commission. A subject as complex as 
cost allocation which requires the application of the high- 
est degree of expert knowledge and judgment to so many 
different factual situations—in the words of this Court, a 
‘“subtle and highly technical area’’*—cannot be reduced 
to platitudes. 


Farflung gas systems which are at all comparable to 
that of United are few in number.* The only two of any 
consequence are the Columbia Gas System and the Con- 
solidated Natural Gas System. In the case of each of 
these systems, there is a common or ‘‘pooled’’ gas supply 
for all of the companies making up the System, yet each 
System maintains separate corporate entities reflecting 
different regional operations. Like United, these two sys- 
tems serve retail and wholesale markets through networks 


™See also Texas Gas Transmission Corporation, et al., 22 F.P.C. 378, 
383-84, in which all of the customer-intervenors, including Mississippi 
Valley, one of the petitioners herein, supported the proposed segre- 
gation of costs for a single customer and the Commission approved 
that segregation. 


™ Battle Creek Gas Co., supra, 281 F. 2d at p. 46. 

“ Petitioners, Philadelphia Electric and UGI, state that “...it is pre- 
cisely because UGPL’s [United’s] system is unusually integrated and 
flexible that its facilities, unlike those of some straight line pipelines, 
should not be segregated in allocating gas purchase costs” (Phila. Br., 
p. 41). Are these petitioners making the point that there is more reason 
to “segregate” gas purchase costs on a long line transmission company, 
where all gas is commingled prior to transportation to markets, than 
there is on United’s system, where certain market areas are served 
entirely with local areas of supply? If so, the argument falls of its 
own weight. 
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of various size lines and, also like United, utilize larger 
size pipe for moving larger volumes from one part of the 
system to another. With respect to the Columbia and Con- 
solidated Systems, the Commission has consistently treated 
each corporate entity in the ‘‘integrated’’ system as a 
separate costing unit in the same manner as it has treated 
the individual zones of United’s system as separate costing 
units in the instant case. 


In support of their proposition that the Commission is 
bound to ‘‘roll-in’’ all gas purchase costs over the entire 
gas supply area of United because it usually does so with 
other systems, the petitioners cite several cases where the 
Commission has chosen to ‘‘roll-in’? gas purchase costs. 
Because of the unique character of United’s operations, 
none of the cases cited by petitioners is at all applicable 
to the instant case. 


One of the cases heavily relied upon by the petitioners 
is Kansas-Nebraska Natural Gas Company, Opinion No. 


343, decided March 8, 1961. That case, however, is com- 
pletely distinguishable from the United case for several 
reasons. In the first place, the entire Kansas-Nebraska 
system is so small that it could be tucked into a corner of 
the United system. Secondly, Kansas-Nebraska has never 
had a history of a regional or zonal cost allocation as has 
United. Finally, there was no proposal before the Exam- 
iner or the Commission to establish a zonal cost allocation 
as is done in Method 8. Thus, the Examiner stated at 
page 16 of his Initial Decision :* 


“It is important to note, at the outset, that what 
Kansas-Nebraska presents in this proceeding is not 
a ‘zonal’ or ‘area’ allocation, but rather an alloca- 
tion of cost between jurisdictional and non-jurisdic- 


* See, e.g., United Fuel Gas Co. (Columbia System company), 12 
F.P.C. 251 (1953); Hope Natural Gas Company (Consolidated System 
company), 10 F.P.C. 583 (1950). 


* Issued August 12, 1960 in Docket No. G-12391. 
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tional sales. What Kansas-Nebraska has done, in 
effect, is to compute Mcf-mileage for (a) all jurisdic- 
tional customers as a group, wherever located; and 
(b) all non-jurisdictional customers as a group, wher- 
ever located. Admittedly, this cannot by any stretch 
of the imagination be characterized as an allocation 
between geographical zones’’. 


Petitioners’ reliance on Panhandle Eastern Pipe Line 
Company, 10 F.P.C. 185 (1951), wherein the Commission 
‘‘rolled-in’’ the costs of Panhandle’s wholly-owned subsidi- 
ary Trunkline Gas Company, is also misplaced. In that 
case, there was no proposal to establish a zonal cost allo- 
cation method, nor was there any issue raised by any 
party to the method established by the Commission. 


The facts in El Paso Natural Gas Co., 22 F.P.C. 260 
(1959) are also distinguishable from the instant case. 
While it is true that, at one time, El Paso operated two 
separate lines, each of these lines had a common terminal 
market, i.e., the California market. This situation is totally 
unlike that of United where the terminal market of United’s 
‘“Western’’ system is at Sterlington, Louisiana and the 
terminal market of United’s ‘‘Eastern’’ system is at 
Kosciusko, Mississippi. Furthermore, the Commission 
noted in El Paso that it was the great bulk of its sales 
located at the terminus of its line at the California border 
and the load factor of those sales that controlled, to a 
great extent, the average cost of service for the system and 
thereby determined the cost allocation method used in that 
case. 


The foregoing demonstrates that the facts presented to 
the Commission in the cases relied upon by the petitioners 
are inapplicable to the facts of the instant case. The Com- 
mission can only be guided in its determinations by the 
facts presented in each case. Each pipeline system is dif- 
ferent and each requires the exercise of independent judg- 
ment on the facts presented in order to arrive at a fair, 
equitable and just result. In the words of Mr. Justice 
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Douglas, ‘‘ Allocation of costs is not a matter for the slide- 
rule. It involves judgment on a myriad of facts. 
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Vv 
MISCELLANEOUS MATTERS 
1. The Fundamental Inconsistency in Petitioners’ Positions. 


As has been noted above, pp. 11-13, none of the petitioners 
now appears to quarrel with the use of Method 8 for 
allocating transmission costs. Petitioner Willmut makes it 
clear that it has no objection to Method 8 for transmission 
costs (Willmut Br., p. 31). Thus, to use the horrendous 
word of the petitioners, ‘“‘segregated’’ gas costs should be 
forbidden but ‘‘segregated’’ facilities costs should be 
approved. Petitioners are now willing to pay only for the 
facilities used to sell them gas but they are not willing to 
pay for the gas that goes through those facilities. These 
positions are fundamentally, logically and rationally incon- 
sistent. 


2. The Inequitable Result of “Rolling-In” Gas Purchase Costs. 
In its decision, the Commission found (R. 23245): 


“In fact it appears that rolling in all gas costs would 
cause an unreasonable shift of costs to the southwest 
and central zones, [and] would be contrary to the 
historical rate design of the system... .”’ 


This finding of the Commission was absolutely correct and 
is fully supported by the record in these proceedings. 


It is unnecessary to dwell at length upon the many state- 
ments to the contrary in the briefs of petitioners. As shown 
by the tables on pages 11 and 123 of the Examiner’s Deci- 
sion (R. 22728, 22842), the ‘‘rolling-in’’ of all gas purchase 
costs over the entire area of United’s gas supplies would 
require the jurisdictional Central Zone customers of United 
to pay virtually the entire increase in costs in these cases 


*” Colorado Interstate, supra, 324 U.S. 581, 589. 
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while the jurisdictional Jackson Zone customers would get 
practically a ‘‘free ride’’; even though most of the cost 
increases in these cases were increases in the cost of gas 
sold in the Jackson Zone. In its exceptions to the Decision 
of the Examiner, the petitioner, Mississippi Valley, admit- 
ted this fact (R. 22942): 


‘*In these dockets the rolling-in of gas costs drasti- 
cally alters the rate differentials between the Central 
and Jackson zones which were agreed upon by all 
parties and approved by the Commission in Docket 
G-1142, only about two years prior to the time of the 
G-9547 rates. In view of the source of the bulk of the 
increased gas costs—the South Louisiana area which 
supplies the Jackson Zone—it is inequitable to load 
most of the increase in costs upon the Central Zone, 
which is the end result of the Method No. 1 allocation.”’ 


Its present statements to the contrary, like those of the 
other petitioners, are flatly contradicted by the record. 


3. The Extra-Record References of Petitioners. 


Certain of the petitioners complain that United is pur- 
chasing gas at ‘‘unprecedented’’ high prices in southern 
Louisiana for the benefit of its customers and that, some- 
how, these purchases justify the ‘‘roll-in” of all gas costs 
over the entire system of United from Agua Dulce, Texas 
to Pensacola, Florida. To support this argument, the joint 
petitioners, Philadelphia Electric and UGI, reach outside 
the record to quote from a statement made by a Vice- 
President of United in another proceeding (Joint Br., pp. 
37-39). 


Quite aside from the impropriety of the extra-record 
references, the contentions of these petitioners are without 
merit for several reasons. In the first place, the references 
are taken from a licensing or certificate proceeding under 
Section 7 of the Natural Gas Act and are taken wholly out 
of context. The witness, who is obviously not a cost alloca- 
tion expert, was merely stating that the particular pur- 
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chases involved were for the normal and usual purpose of 
replenishing reserves as they are used up each year.” In 
other words, the purchases involved did not relate directly 
to any particular expansion of United’s facilities and sales. 
This is a far ery from any statement that there are any 
measurable benefits to be received from these purchases by 
‘¢all?? customers of United, or that the Central Zone cus- 
tomers, who would receive none of this gas, should pay for 
these purchases. 


In the second place, the Commission’s order authorizing 
the sales by the independent producers, referred to by the 
joint petitioners, was issued almost two years after the 
rates in the instant proceedings had been superseded.” 
Thus, even accepting petitioners’ distortion that the pur- 
chases were for the benefit of ‘‘all’’ customers, they are 
irrelevant to the instant cases. 


Lastly, we note that the Commission’s order which the 
petitioners rely upon was reversed. United Gas Improve- 


ment Co. v. Federal Power Commission, 283 F. 2d 817 
(9th Cir. 1960), cert. denied, 365 U.S. 879, 881 (1961). It is 
apparent that the petitioner UGI is protecting its interests 
in the appropriate certificate proceedings. It is hardly 
proper, however, to collaterally attack, in a pipeline rate 
case, Commission orders authorizing sales by independent 
producers. 


CONCLUSION 


For all of the foregoing reasons, it is respectfully sub- 
mitted that the Commission’s cost allocation determination 
in these cases is historically sound, is supported by sub- 
stantial evidence of record and is justified by cogent rea- 


™= The Commission’s order quoted by petitioners notes that United sells 
approximately 1 trillion cubic feet of gas each year which must be 
replenished. 


™ The rates in the instant dockets were effective from April 1, 1956, 
to December 1, 1957. 
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sons. Therefore, the Court should, in all respects, affirm 
the judgment of the Commission in this matter. 
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